Google 



This is a digital copy of a book lhal w;ls preserved for general ions on library shelves before il was carefully scanned by Google as pari of a project 

to make the world's books discoverable online. 

Il has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one thai was never subject 

to copy right or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often dillicull lo discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher lo a library and linally lo you. 

Usage guidelines 

Google is proud lo partner with libraries lo digili/e public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order lo keep providing this resource, we have taken steps to 
prevent abuse by commercial panics, including placing Icchnical restrictions on automated querying. 
We also ask that you: 

+ Make n on -commercial use of the files We designed Google Book Search for use by individuals, and we request thai you use these files for 
personal, non -commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort lo Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each lile is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use. remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 

countries. Whether a book is slill in copyright varies from country lo country, and we can'l offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through I lie lull lexl of 1 1 us book on I lie web 
al |_-.:. :.-.-:: / / books . qooqle . com/| 



VQrRj 



REPORTS OF CASES 

1>t 



UNDER THE 



BANKRUPTCY ACTS, 

1883 & 1890. 



DECIDED IN THE 




ijfr (tarf rf gratia & 8^ torf of $$$ml 



REPORTED BT 



CHARLES FRANCIS MORRELL, 

•* "• • ; - Qffy*. Mi4dlf m Te^iyle i Barruter-pULaw. 

• • • • - !:*--*.-' • • •-•- •- • - --- 



* • * * 



• • w • • 



Vol. VIII. 

COMPRISING CASES DECIDED DURING THE YEAR 1891 

TOOCTHBU WITH 

% Compute gtgest anir Jfnbe*. y& 
djiv 



&>< 



LONDON : 

SWEET & MAXWELL, Limited, 3, CHANCERY LANE, 

1892. 



LONDON 
BRADBURY, AONKW, & OO. LIMD., PKIKTKKA WHlTKrRlAR8. 



2687^8 
























4 • 


















• • t 


> • 


a • 

• •• 

• • • 


6 j 


> • • 




• • 

• a 

• • 


• •• 
*•• 




m • a 
* a 


• • 4 
• • « 


« 

• 

• • 


• • • • 

• • • 


• < 


• • 
••• 


• • • • 


• * 
• • 


• • 
• • 


••• • 


•• * 


• • 


• • 



• • 



CONTENTS. 



CASES REPORTED IN THIS VOLUME. 

PAOB 

In re Alderson, Ex parte Kirby (No. 1) {Notice of Motion— Time 
when Notice to be Served — Service by Registered Letter — Non- 
compliance with Rule as to Time) 93 

In re Alderson, Ex parte Kirby (No. 2) {Notice of Motion — Ser- 
vice of Notice — Respondent out of the Jurisdiction) . . 95 

In re Armstrong, Ex parte Lindsay (Privilege of Parliament — 
Refusal of Member of Parliament to Submit to Examination 
on Oath — Motion to Commit — Civil Process — Bankruptcy 
in Scotland — Request in Aid to High Court) . . . 271 

In re Ashton, Ex parte McGowan (Act of Bankruptcy — Solicitor 
— Notice of Act of Bankruptcy — Notice given to Managing 
Clerk— Sufficiency of Notice) . . . , . .72 

In re Ashwin, Ex parte Ash win (Committal of Bankrupt — Re- 
fusal to Deliver up Property — Contempt of Court — Release 
upon entering into Recognisances) 130 

In re Baker, Ex parte the Official Receiver (Disclaimer — 
Leasehold Property — Change of Trustee — Omission of Trustee 
to give Notice of Disclaimer within Time prescribed — Appli- 
cation to extend Time for Disclaimer — Discretion of Court in 
granting Extension of Time) . . . . . .115 

In re Bishop, Ex parte Claxton (Committal — Power of Imprison- 
ment for Debt — Committal under Debtors Act, 1869, section 4 
—Fraudulent Preference — Order made in County Court not 
appealed from — Subsequent variation of Order — Right of 
Appeal) . .221 



iv CONTENTS. 

PAGE 

In re Browne & Wingrove, Ex parte Gustav Ador {Proof of Debt 
— Interest — Debt payable at a future date with Interest in the 
meantime — Mode of Proof) 264 

In re Burgoyne, Ex parte Burgoyne [Committal of Bankrupt — 
Refusal to deliver up Property — Contempt of Court — Property 
sold by Official Receiver — Right of Official Receiver to make 
Application for Committal) 139 

In re Calderwood, Ex parte The Board of Trade (Committal — 
Defaulting Trustee — Order to pay Trust Moneys into Bank- 
ruptcy Estates Account — Subsequent Bankruptcy of Trustee — 
Application to Commit) . . .  . . . .135 

In re Cloete, Ex parte Cloete (International Law — Suite of Amhas- 
sador — Exemption from Civil Process — Honorary attache to 
Embassy — Appointment not obtained bond fide — Privilege) . 195 

In re Collier, Ex parte Dan Iiylands, Limited (Bankruptcy 
Notice — Petition by Company — Objection by Debtor — Formal 
Defects — Amendment) ....... 80 

Crook v. Morley (Act of Bankruptcy — Notice of Suspension of Pay- 
ment of Debts — Notice by debtor of "Inability to pay his 
Debts " — Temporary Suspension of Payment) . . . 227 

In re Crump, Ex parte Crump (Bankruptcy Notice — " Pinal Judg- 
ment" — Judgment for Defendant in Action with Costs — 
Amount of Costs not inserted in judgment) .... 174 

In re Deerhurst, Ex parte Seaton (No. 1) {Proof— Scheme of 
Arrangement — Provable Debt — Money lost in Betting — Judg- 
ment by Default — Estoppel — Duty of Trustee) . . .97 

In re Deerhurst, Ex parte Seaton (No. 2) (Proof of Debt — Rejec- 
tion by Trustee on the Merits — Withdrawal of Proof by 
Creditor within twenty-one days —Re-tender of Proof at sub- 
sequent time — Rejection) 258 

In re Dodds, Ex parte Brown (Property of Bankrupt — Informal 

Transfer of Shares— Right of Trustee) 86 

In re Downing, Ex parte Mardon (Appeal — Abandonment of 
Appeal — Application for Leave to Withdraw — Form of Order 
— Dismissal of Appeal) 3 



CONTENTS. v 

PAGE 

In re Duncan, Ex parte Duncan (Official Receiver Trustee — No 
Committee of Inspection — Employment of Solicitor — Sanction 
of Board of Trade) 297 

• 

In re Easton, Ex parte Davies {Examination of Witness — 2>w- 
covery — Application by Petitioning Creditor — Action pending 
between Creditor and Witness — Refusal of Court to allow Ex- 
amination to proceed) 168 

In re Finch, Ex parte The Sheriff of Essex {Costs of Execution— 
Possession Money — Possession retained by Sheriff at Request 
of Execution Creditor — Unreasonable Time — Bankruptcy of 
Debtor — Claim against Estate for Costs) .... 284 

In re Gamgee, Ex parte Gaingee {Petition by Creditor — Receiving 
Order — Petition by Trustee of Debt — Trustee having Beneficial 
Interest — Omission to join Cestui Que Trust) . . . 182 

In re Gillo, Ex parte Dollar {Deed of Assignment — Application to 
set aside — fraudulent as against Creditors — 13 Eliz. c. 5 — 
Costs) 157 

In re Gold, Ex parte Gold {Order on Bankrupt to set aside part of 
Salary for Benefit of Creditors — Application for Discharge — 
Suspension of Discharge — Subsequent Order directing Pay- 
ments to be continued) . 45 

In re Griffin, Ex parte The Board of Trade {Discharge — Omission 
to keep proper Books — "Business" — One or two Transactions 
— Misconduct — Wrongful dealing with Property) ... 1 

In re Hincks & Radcliffe, Ex parte The Board of Trade {Removal 
of Trustee — Notice to Deliver up Books and Papers — Non-com- 
pliance with Notice — Application to Court to enforce Obedience) 295 

In re Hulton, Ex parte The Manchester & County Bank {Pro- 
perty of Bankrupt — Moneys stolen by Cashier of Bank — 
Purchase of Shares — Right of Bank to Shares purchased) . 69 

In re Jackson, Ex parte Hogan & Hughes {Property of Bankrupt 
— Money paid to settle Petition — Subsequent Bankruptcy — 
Motion by Trustee against Persons through whom Money paid 
— Application for Leave to take Proceedings in name of 
Trustee against the Creditors who received the Money) . .172 



CONTENTS. 

PAGE 

In re James, Ex parte James (Discharge — Refusal of Order frith 
Liberty to Bankrupt to apply again on making future Payments 
— Duty of Court in making Money Orders) . . . .19 

In re Jameson & Sandys, Ex parte Cresswell & Jameson {Receiv- 
ing Order against Firm— Debt incurred by Sole Surviving 
Partner — Appeal by Receiver in Partnership action and 
Executrix of deceased Partner — Locus standi) . . . 278 

In re Jenkins, Ex parte Jenkins (Discharge — Absolute Refusal — 
Rash and Hazardous Speculations — Stock-Exchange Trans- 
actions — Gambling for Differences) 36 

In re Jones, Ex parte Lloyd (No. 1) (Application to Dispense with 
Deposit on Appeal — Special Circumstances — Leave to Dispense 
with Deposit) 192 

In re Jones, Ex parte Lloyd (No. 2) (Application to set aside 
" Salary or Income " — Wages of Working Man) . . .210 

 • • • 
In re Lock, Ex parte Poppleton (No. 1) (Appeal from County 
Court— Copy of County Court Judge's notes sent up for the 
use of Court of Appeal — Application by Party for Copy of 
Notes) 44 

In re Lock, Ex parte Poppleton (No. 2) (Reputed Ownership — 
Order and Disposition — Iron Safes — Custom of Particular 
Trade) 51 

In re Maud, Ex parte Townend (Act of Bankruptcy — Non-com- 
pliance with Requirements of Bankruptcy Notice — Time when 
Act of Bankruptcy committed) 144 

In re Michael, Ex parte Michael (Act of Bankruptcy — Execution 
by Debtor of Deed of Assignment — Petition by Creditor — 
Assent, Acquiescence or Submission by Creditor to Deed — 
Proof of Assent or Acquiescence — Appeal by Party not 
appearing in Court below) 305 

In re Mirams (Special Case — Bankruptcy of Clergyman — Chaplain 

of Workhouse — Right to assign Salary) . . . .69 



CONTENTS. vii 

PAGE 

In re Myles, Ex parte Myles (Petition by Creditor — Debtor carry- 
ing on Business under assumed name — Form of Petition — 
Receiving Order). . 259 

In re Nuthall, Ford v. Nuthall (Judgment Debtor— Receiving 
Order — Judgment Summons — Order for Payment of Judgment 
Debt by instalments — Jurisdiction — Debtors Act, 1869 , section 5 
—County Court Pules, 1889, Order 25, Pule 29). . . 106 

In re Parrott, Ex parte Cullen (Proof— Proxy — Attestation — 
Person appointed Proxy attesting Witness to instrument cf 
Proxy— Validity) 185 

In re Parrott/ Ex parte Whittaker (Proof of Debt— Proof for 
Purpose of Voting at first Meeting — Surety for Bankrupt — 
Bight of Surety to Prove before Payment of Debt — Bight to 
prove for Dividend) ; . 49 

In re Pinfold, Ex parte Pinfold (Adjudication of Bankruptcy — 
Failure of Creditors to Accept and Confirm Scheme — Applica- 
tion for Delay— Discretion of Court to Refuse to Adjudicate — 
Costs) . . . .  . . . . . .312 

In re Powell, Ex parte Powell (Act of Bankruptcy— Non-com- 
plxance with Bankruptcy Notice — Payment of Judgment Debt 
— Right of another Creditor to take advantage of Act of Bank- 
ruptcy notwithstanding Payment of Debt) . . . ' , 178 

In re Procter, Ex parte The Board of Trade (Small Bankruptcy 
— Disclaimer of Leaseholds — Costs of Solicitor — Costs out of 

the Estate — Assets not exceeding £300 — Lower Scale) , .251 

« 

In re Raison, Ex parte Raison (Discharge — Adjudication under 
Bankruptcy Act, 1883 — Application for Discharge — Right 
of Bankntpt to have Application dealt with under section 28 
of the- Bankruptcy Act, 1883 — Interpretation Act, 1889, 
section 38) 11 

In re Ridgway, Ex parte Clarke (Compromise of Claim against 
Bankrupts Estate — Administration of Bankrupt' s Property — 
Approval by Separate Creditors — Refusal of Joint Creditors to 
accept Compromise— Persons interested — Application for Leave 
to carry out Compromise) 289 



viii CONTENTS. 

PAGE 

In re Rogers, Ex parte Holland & Hannen {Property of Bank- 
rupt — Advance obtained by Debtor to pay pressing Creditors — 
Payment to Creditor with knowledge of Act of Bankruptcy — 
Claim of Trustee — Advance for Special Purpose— Trust) . 243 

In re Rogers, Ex parte Woodthorpe {Property of Bankrupt- 
Bill of Exchange discounted by Bankrupt after Receiving 
Order — Proceeds used to pay Creditor— Claim of Trustee- 
Property acquired after Commencement of Bankruptcy) . . 236 

In re Sartoris, Ex parte Ross {Appeal— Preliminary Objection — 

Appeal as to Costs only) . . . . . .25 

School Board for London v. Wall Brothers {Action for Breach of 
Contract— Bankruptcy of Defendants— Action defended by 
Trustee in Bankruptcy— Trustee not made a Party— Order 
upon Trustee to pay Costs— Utiles of the Supreme Court, 
Order XVII, Bute 4) 202 

In re Seager, Ex 'parte Glyn& Co. {Proof of Debt— Advances made 
to Bankrupt — Deposit of valueless Security — Judgment ob- 
tained against Third Party for Misrepresentation as to Alleged 

Security Right ' of Proof for Advances against Bankrupt's 

Estate) 213 

In re Seager, Ex parte Seaward Brothers {Proof of Debt- 
Advances made to Bankrupt— Misrepresentation as to Value of 
Goods described in Warrants deposited as Security— Judgment 
against Persons by whom Warrants issued— Proof against 
Bankrupt's Estate for Liability under Judgment— Unliqui- 
dated Damages) 216 

In re Snyder, Ex parte Pixley {Property of Bankrupt— Ad of 
Bankmptcy— Petition— Money paid to Petitioning Creditor 
to obtain Adjournment of Petition— Adjudication— Right of 
Trustee to Repayment) 127 

In re Soltykoff, Ex parte Margrett {Infant— Debt of Petitioning 

Creditor— Bill of Exchange— Power of Infant to accept Bill) . 27 

In re Tobias & Co., Ex parte Tobias {Discharge— Absolute Re- 
fusal—Second application for Discharge— Right of Bankrupt 
to apply de novo— Right to apply for a Review) . ^0 



CONTENTS. 

PAGE 

In re Wallis, Ex parte The Board of Trade (Discharge — Applica- 
tion by Bankrupt — Report of Official Receiver — Application by 
Bankrupt to Withdraw — Jurisdiction of Court to allow Appli- 
cation for Discharge to be Withdrawn) . . . . .110 

In re Whitley, Ex parte Mirfield Commercial Company (Petition 
by Creditor — Property of Debtor locked up in Chancery — 
Right of Creditor to Receiving Order — Petition by Company 
— Petition presented by Secretary — Validity of Petition) . 149 

In re Williams, Ex parte Lewis & Evans (Administration in Bank- 
ruptcy of Estate of Deceased Insolvent — Right of Executor to 
retain Debt due to himself— Notice to Executor of Petition for 
Administration Order) 65 

Woolford's Trustee v. Levy (Sheriff— Execution — Sheriff's officer 
— Alleged Misconduct — Action for Penalty — " Taking or de- 
manding Money or Reward" — Construction of Statute — 
Sheriffi Act, 1887, Section 29, Subsection 2 (b)) . . . 206 



M.B. — VOL. VIII. 



• • • 



• • 






REPORTS OF CASES 



• •• • • 



DECIDED UNDER THE 






BANKRUPTCY ACTS, 



1883 & 1890. 



PRACTICE. 

In re GRIFFIN, Ex parte THE BOARD OF TRADE. court of 

' APPEAL. 

Bankruptcy Act, 1883, section 28. Bbfokb thb 

Master or 
Discharge — Omission to keep proper books — " Business " — One or two transactions thb Rolls, 

— Misconduct — Wrongful dealing with property. Lopbs, L. J., 

aAY, JLj.J. 

In considering whether a hankrupt has " omitted to keep such books of 1890. 
account as are usual and proper in the business carried on by him " with- V ~T~' 

in the meaning of section 28, sub-section 3 (a), of the Bankruptcy Act, ^ j^. 
1883, where the bankrupt has only entered into one or two transactions, 
the question whether such transactions constitute a business will depend 
upon the circumstances existing in each case. 

If a transaction is an isolated transaction not intended to be repeated, 
it will not amount to carrying on a business, which in general involves 
transactions from time to time. 

But if the first and second transaction, or even the first transaction, is 
that which if repeated would be a transaction in a business, and if it is 
proved that such first transaction was undertaken with the intent that it 
should be the first of several transactions, and with the intent of carrying 
on the business of which it is a transaction ; then the first transaction with 
that intent proved will be a transaction in an existing business ; and if it 
is the first transaction in a business in which it is proper to keep books, 
proper books must be kept from the moment of the beginning of the first 
transaction. 

Per Lord Esher, M.R. : That if a debtor who has committed an act of 
bankruptcy by calling his creditors together upon a statement that he 
cannot meet his liabilities, and that unless they will grant him some 
indulgence he must stop, afterwards deals with or attempts to get rid of 

M.B. — VOL. VIII. B 
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1890. aD . y °* ^ W&ty, such debtor will be guilty of misconduct under the 

s-*' Bankruptty-^t: * 

I* BM Under .sjfch circumstances the manner of dealing with the debtor's 

Ex pabtb •\tF°V a fiT ** a question as to which the creditors ought to be left to 

Thr BoA«D/V 8 'Vcftle. 

of Thau*. 
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HIS was an Appeal on behalf of the Board of Trade from an 
order of the Registrar by which he granted to the bankrupt an 
unconditional order of discharge. 

The ground for the appeal was that the bankrupt, by reason of 
his conduct, had brought himself within the provisions of section 28, 
subsection (3), of the Bankruptcy Act, 1883, and that an absolute 
order of discharge ought not to have been granted. 

A receiving order upon a creditor's petition was made against 
the bankrupt, Beverley Griffin, who was by profession a civil 
engineer, on January 4th, 1890, upon which adjudication took 
place on Februry 20th, 1890. 

The debtor's statement of affairs showed liabilities amounting to 
£1,988 10a. 3d.; the assets being estimated by the trustee as 
likely to realise £108. 

On application by the bankrupt for his discharge the official 
receiver reported to the Court {inter alia) as follows : — 

" That the bankrupt states that he commenced business in 1887 
as a road contractor, which he carried on at a profit : that in October, 

1888, he engaged in speculative building to the extent of £1,600 at 
Northwood, where he erected seven freehold cottages : that in 
December, 1888, he opened, in Copthall Buildings, a cigar 
business, where he traded for a brief period : and that in April, 

1889, he contracted to build a dwelling-house at Finchley. 

" That the bankrupt attributes his failure and deficiency par- 
ticularly to loss on the cottages built by him at Northwood, and gene- 
rally to law costs on borrowed moneys, discount on accommodation 
bills, and to liabilities in respect of the latter for which he received 
no consideration : to loss on the cigar business, and to deprecia- 
tion in the value of his plant, &c, as estimated for realization. 
" That with regard to section 28, subsection (3) : — 
" That the bankrupt has produced a creditors' ledger which 
imperfectly records some of his dealings with his creditors, a prime 
cost-book relating only to the Finchley contract, an invoice-book 
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relating to the same contract, and an account-book relating to the 1890. 
Northwood building speculation, but his other transactions are not iJTrb 
recorded, and no proper cash-book has been kept, nor has he kept Gmffw, 

r r r r Ex PARTB 

an expenses account, or profit and loss accounts, nor made out a The Board 
balance sheet of his affairs at any time, and his business trans- 
actions and affairs generally are in consequence not sufficiently 
disclosed. 

The official receiver reports : — That the bankrupt has omitted to 
keep such books of account as are usual and proper in the business 
carried on by him, and as sufficiently disclose his business trans- 
actions and financial position within the three years immediately 
preceding his bankruptcy. 

" That it appears that the bankrupt had no available capital 
when he commenced in business, but he states that he was 
possessed of certain equitable interests in properties then estimated 
by him to be worth £500, and which he still valued in his state- 
ment of affairs at £852, but which the trustee reports are not likely 
to realize more than £100 : that in or about October, 1888 (still 
without available capital), he commenced the building speculation 
at Northwood, and expended on the building the moneys received 
from his road contracts in the same neighbourhood without 
previously discharging the debts incurred in respect of such 
contracts, which to the extent of £761 are still unpaid : that in 
November last he sold for £835 the property which was subject to 
a mortgage, and that a total loss of £583 upon the speculation was 
sustained : that the bankrupt states that the property should have 
realized about £1,400 or £1,500, but he admits that when he had 
previously tried to dispose of it the only offer obtainable was one 
for £1,000. 

" It further appears that in December, 1888, he opened a cigar 
business which was closed after two weeks' trading at an estimated 
loss of £75 ; and that in March, 1889, he took over a contract for 
the erection of a house at Finchley, to which the greater part of 
his present indebtedness relates. Having regard to the fact that 
he had no available capital when he undertook the building 
speculation at Northwood, and to the subsequent loss of £885 
there, and to the loss incurred by the starting of a cigar business 
in December, 1888, and to the subsequent taking over of the 

b 2 
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1890. building contract at Fincbley in respect of which debts were in- 
Inrb curred that are still outstanding. 
E^farth The Official Eeceiver reports : — That the bankrupt has brought 
Thi Board on his bankruptcy by rash and hazardous speculation. 

" That with regard to the conduct of the bankrupt, it appears 
that he summoned a meeting of his creditors to be held on 
December 2nd, 1889 : that on November 28th, 1889, the sheriff 
levied an execution upon his household furniture at the suit of one 
Stables: that on the Saturday preceding the Monday on which 
the meeting was summoned to be held, the furniture was privately 
sold to the bankrupt's brother, and the proceeds paid to the 
judgment creditor, and as the receiving order was made in respect 
of an act of bankruptcy committed on December 10th, 1889, the 
effect of such sale was to deprive his creditors generally of the 
benefit of such furniture." 

The Registrar granted to the bankrupt an absolute order of dis- 
charge, and from that decision the present appeal was brought. 

Sir R. Webster, Q.C., Attorney-General (Muir Mackenzie with 
him) : for the Board of Trade. 

This bankrupt was not entitled to an unconditional order of 
discharge. He did not keep proper books ; he entered, into rash 
and hazardous speculations ; he contracted debts without any 
reasonable ground of probability of being able to pay them ; and he 
made away with property available for distribution amongst his 
creditors. This man started as a civil engineer ; and he entered 
into certain contracts for making roads. In October, 1888, he 
bought half an acre of land for £185, with the intention of building 
seven cottages on it, his only property at that time, independently 
of what he was earning by making roads, being an equity of 
redemption, which the official receiver found to be worth not more 
than £100. He employed a builder, and advanced him money; 
but the builder failed, and the bankrupt was obliged to complete 
the building himself, though he had at the time no available 
capital. He then sold the land and cottages at a loss. In April, 
1889, while he owed money to various creditors under the road 
contracts, he undertook the building of a house at Finchley, and 
all the money he received under the road contracts, he spent on the 
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building, without paying his existing debts. The principles which 1590. 
will guide the Court with regard to the keeping of books are laid j^km 
down in the case of In re Mutton, Ex parte the Board of Trade Owffin, 

El PA&TB 

(see ante, Vol. IV. p. 180 : L. R. 19 Q. B. D. 102: 56 L. J. Q. B. The Boabd 
895 : 56 L. T. 802 : 85 W. R. 561), where it was held "that such 07 TraD1 ' 
books as are usual and proper ia the business carried on are to be 
kept ; and if there are no books usually kept in a particular trade, 
or if a bankrupt is not a trader, he does not fall within the section 
by omitting to keep books." In connection with the road contract- 
ing this man kept no proper books, and he was engaged in building 
speculations to a considerable extent at Northwood, as to which no 
books were kept. The registrar appears tQ have been influenced in 
his decision by the opinion that one transaction did not make a 
trade or business, just as it did not make a trader under the old 
law, and if only one or two transactions were entered into it was 
not necessary to keep books. 

[The Master of the Rolls : The first point which struck me 
was whether there was a trade of road contractor at all, but I have 
looked at the Trade Directory and I find there is a heading of it. 
I find, therefore, it is a known business; but then comes the 
question whether it is usual in that business to keep books ?] 

• 

I admit, of course, that the business must be one in which books 
ought to be kept. (Counsel also referred to In re Salaman, Ex 
parte Salaman, see ante, Vol. II. p. 61 : L. R. 14 Q. B. D. 986 : 
54 L. J. Q. B. 288 : 52 L. T. 878 : In re Reed, Bowen dt Co., Ex 
parte Reed, Bowen <k Co., see ante, Vol. III. p. 90 : L. R. 17 
Q. B. D. 244 : 55 L. J. Q. B. 244 : 84 W. R. 493 : In re Heap, 
Ex parte the Board of Trade, see ante, Vol. IV. p. 814.) 

Herbert Reed : for the bankrupt. 

This man was a civil engineer who, like many others in that 
profession, found himself out of employment. He got a chance of 
building cottages and of making some roads at Northwood. There 
is no evidence that he held himself out as a road contractor. As 
to the books, the registrar was of opinion that one or two transac- 
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1890. tions do not make a trade or business any more than they made a 
Jjj^ trader under the old law. 

Griffin, 

Ex PAJLTB 

The Board [The Master of the Rolls : That is a drastic statement which 
I feel rather inclined to criticise, — that one or two transactions can- 
not make a business. Suppose a man sets up in a trade of some 
kind, and puts up his name and holds out his intention to carry on 
the business, and does so and fails? One or two transactions 
without the intention of carrying on business might not be suffi- 
cient ; but one or two transactions with the intention of carrying 
on business surely would.] 

This bankrupt did keep some books. He was a civil engineer 
who simply took a contract to make roads in order to make a little 
money. That is not carrying on the business of a road contractor, 
and as to the building transactions he did keep some books. 

The Master op the Eolls (Lord Esher) : 

Judgment. In this case I will deal first of all with the speculation. I take 

the fact to be that when this bankrupt began the speculation — for 
I think it was a speculation — of building the cottages, he was in 
this position. He bought half an acre of land with the intent to 
use that land to build seven cottages upon, and then if he could to 
sell them. Well, what position was he in ? He says that he had 
equities which he valued at £500. Now whatever he had was 
mortgaged to the extent of £1,480. I come to the conclusion 
upon the evidence before me that they were mortgaged to their full 
value, and if they had not been mortgaged to their full value he 
would have raised money upon them under the circumstances, so 
that his not attempting to raise money — and the figures seem to 
me conclusive, — will show that at that time his equities were worth 
nothing, and moreover that he knew they were worth nothing. 
Therefore, at the time he entered upon that building speculation, 
what was his position ? He had taken to this road-making. 
Whatever that may be called, I think that is a business, but I 
doubt at present whether it is a business in which it is ordinary or 
usual to keep books. But he entered upon that business. Now 
what was his position with regard to that business ? He had no 
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money with which to begin the business — none whatever. There- 1890. 
fore, there in that business, he would have to make the roads, to j^Tkb 
have instruments, to have labour, to have materials, for which he Gmwik, 

Ex PARTS 

could not pay except by the payments he got in respect of making the Thb Board 
roads. What was the inevitable result of that ? Why, that he raised 
money upon that contract in order to get along at all. Therefore, 
he had the road contracts which he could not carry on without 
borrowing money, in respect of which he ought to have kept all 
the money at least which he got by reason of the road making, and 
therefore with that which was a heavy tax upon him — with no money 
at all — he enters upon this building speculation. For my part I 
cannot conceive anything more rash than that, and the result 
showed it, because what had he to do ? In order to carry on his 
speculation so as to make anything of it in respect of the cottages 
he took money that he got from the road contracts, and instead of 
paying his workmen and people who gave him materials to enable 
him to earn that profit, he spends it upon the cottages. That is 
to say, he spends upon his speculation money which he ought to 
have paid in his business. I think that is as rash as it can be. 

Now I come to what he did in building. Now I will take it as 
an isolated transaction. He undertook to do the building of a house 
for a doctor, as I understand, when he was precisely with regard to 
that in the same position as he was in with regard to the other. 
He had now two other heavy taxes, or I would rather say two other 
heavy weights, upon him. He was carrying on the road business 
without any means of paying his workmen except by the profits 
which he was getting from the road business. He was carrying on 
the cottage speculation which he could not carry on except by 
taking the money which he ought to have paid for his goods under 
the road contract. If it was an isolated transaction, he was there- 
fore undertaking to be paid by the building owner, as he is called, 
from time to time, but still without any means of paying those 
who were to work for him under the contract from time to time, 
running into debt week by week, without any means of meeting his 
debts. That also, I think, was a rash speculation. Therefore I 
think he was guilty of rash speculation, and what is more, I think 
he was guilty of very bad rash speculation, disregarding the rights 
of other people, all and solely for his own hope of making a specu- 
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1890. lation in favour of himself. I think it was a very bad rash 

l^ E speculation. I take it that each of those materially conduced 

Geiptin, to his bankruptcy. I think each of them brought about his bank- 

The Boakd ruptcy, and the two together were the sole things that brought 

of Tbadb. a ^ ou |. ^ b an lj rU ptcy, so that I take it that the case of rash 

speculation was really clearly made out. 

Now, then, with regard to the misconduct. I lay it down as my 
opinion, as misconduct on the part of anybody, a trader or other- 
wise, that after he has done that which he knows is an act of bank- 
ruptcy, — he must know it because he calls his creditors together 
upon a statement by himself which he is sure to know of, that 
unless they will agree to indulge him he must stop, that he 
cannot meet his liabilities, — I say that any man who after 
that deals in any way with his property is guilty of misconduct 
under the Bankruptcy Act. From the moment he has done that 
thing he has no right to deal with his property in such a way as 
this person did, or in any way which will get rid of it. He has no 
business to attempt to get rid of any of his property. That is the 
affair of his creditors and ought to be left to them to decide and if 
he deals with his property in that way he is guilty of misconduct 
under the Bankruptcy Act. Therefore I think that it was made 
out that there was misconduct here. 

Then it is said that he was guilty of misconduct under section 28, 
sub-section 8 (a), in not keeping proper books. Well, with regard 
to the road contract, there are two difficulties in the way. I say I 
am not certain that it is a business "in which such books are 
ordinarily kept. I do not say that it is not, but I cannot act upon 
it upon this occasion. I think more evidence upon that point might 
have been given. But then, Was he a builder ? If he was a builder 
then that is a business in which I know positively that he ought to 
keep books. I have not a doubt about that. But here comes this 
difficulty — whether ho had entered into business as a builder ? Now 
it was stated by the learned registrar, as I understand, in his judg- 
ment, that because there was only evidence of one transaction of 
building, or if he treated the cottages as a building transaction, 
that is, as the act of a builder, there were only two, — that one or 
two transactions will not make a business. That is a drastic state- 
ment, that if you can only prove one or two transactions you cannot 
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as a matter of law, say that they were transactions in a business. i$90. 
I think that is too drastic. I think that whether one or two trans- 'T*~' 

XN RB 

actions make a business depends upon circumstances, which will be Griffin, 
circumstances existing in each case. But I take the test to be The Board 
this. If a transaction is an isolated transaction not intended to be 0F RAI ' B ' 
repeated, I can hardly say myself that that would be carrying on a 
business. Carrying on a business involves, I think, transactions 
from time to time. But if the first transaction, and certainly the 
first and second, but if even the first alone was that which, if 
repeated, would be a transaction in a business, and if it is proved 
that that first transaction was undertaken with the intent that it 
should be the first of several transactions, that is with the intent 
of carrying on the business of which it is a transaction, then the 
first transaction with that intent proved will be a transaction in an 
existing business. That business exists from the time of the com- 
mencement of that transaction with the intent that it should be 
one of a series, and if it is the first transaction in a business in 
which it is proper to keep books, then books ought to be kept from 
the moment of the beginning of the first transaction. Otherwise 
you might do all the mischief which the Bankruptcy Act tries to 
obviate by saying that books must be kept. 

If, therefore, I were satisfied that this building— of which I 
have grave suspicion I must say — but if I were satisfied beyond 
suspicion that this taking to the building of a house was with the 
intent that if he could get other people to employ him to build 
houses he meant to take that too, that is to say, if the intent was 
that it should be one of as many transactions of the kind as he 
could get, I should hold he was carrying on business as a builder, 
and that he ought to have kept books in respect of the first trans- 
action, and then I should be satisfied that with regard to the 
building business he had not kept proper books. But having laid 
down the law on the subject I think the case here fails because it 
is not satisfactorily proved that that was one of an intended series 
of transactions. I think that is a matter which — and the registrar 
after hearing what I say will understand it — ought to have been 
enquired into in this case, and ought to be enquired into in every 
case. But in the result we must act in this case as we think the 
registrar should have acted, and therefore we have to act in 
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1890. respect of the rash speculation — very rash speculation — bringing 

IiTrb about the bankruptcy and of the misconduct after the bankruptcy. 

Griffin, j should not suspend this discharge for any real length of time in 

Thb Boaid this case in respect of the misconduct after the bankruptcy, because 

I do not think that was a very bad case. But I think that the 

very rash speculation is really a very bad case, and under those 

circumstances we are all agreed that the discharge of this bankrupt 

should not be until after twelve months. We think the discharge 

should be suspended for twelve months. 

Lopes, L. J. : 

I agree with every word of the judgment of the Master of the 
Bolls, and I can add nothing. 

Kay, L. J. : 
I agree too. 

Herbert Reed: 

Would your lordships date it back from the time when the 
order should have been made by the registrar. 

The Master of the Rolls: 

No, I think not. It must be from this time when we pronounce, 
our judgment. 

Order accordingly. 

Solicitors : The Solicitor to the Board of Trade, for the Board of 

Trade. 
Dain, for the bankrupt 
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PRACTICE. 

In be RAISON, Ex Paete RAISON. M**£mcs 

Cayb. 
Bankruptcy Act, 1883, section 28. 1&91. 

Bankruptcy Act, 1890, tectum 8. JanuaT^Uth. 

Discharge — Adjudication under Bankruptcy Act, 1883— Application for Discharge 
— Right of Bankrupt to have application dealt with wider section 28 of the 
Bankruptcy Act, 1883 — Interpretation Act, 1889 (52 db 53 Vict. c. 63), 
section 38. 

In all cases in which the order of adjudication has ljeen made under 
the Bankruptcy Act, 1883, the bankrupt is entitled to have his applica- 
tion for an order of discharge dealt with under section 28 of that Act, and 
not under the provisions of section 8 of the Bankruptcy Act, 1890. 



T 



HIS case was referred by the registrar to Mr. Justice Cave as 
the Bankruptcy Judge, a question of difficulty having arisen upon 
an application by the debtor Thomas Raison for his discharge. 

The case raised the important question whether the application 
for an order of discharge made by a debtor who had been adjudica- 
ted bankrupt under the Bankruptcy Act, 1883, should be dealt 
with under section 28 of that Act, or under section 8 of the new 
Bankruptcy Act, 1890. 

On August 23rd, 1890, a receiving order was made against the 
debtor upon which he was adjudicated bankrupt on October 13th, 
1890. 

On December 1st, 1890, the public examination was concluded, 
and the bankrupt thereupon filed his application for discharge under 
section 28 of the Bankruptcy Act, 1883, the day for hearing the 
application being fixed by the Court for January 12th, 1891. 

On January 1st, 1891, the Bankruptcy Act, 1890, came into 
operation, by which section 28 of the Bankruptcy Act, 1883, is 
repealed, and section 8 of the new Act enacted in its place, which 
contains certain important penal additions, and by which much of 
the discretion formerly vested in the Court on an application for 
discharge is taken away. 
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1891. On the application coming on for hearing, the official receiver 

T s ^^' reported to the Court under section 8 of the Bankruptcy Act, 1890, 

Raison, to which objection was taken; and the question being one of 

Ex PARTS 

Ramon, general importance was referred by the registrar to Mr. Justice 
Cave for decision, the Judge holding a special sitting for the 
purpose. 

Herbert Reed ; for the bankrupt. 

m 

The application of the bankrupt should be governed by the Act 
of 1888, and is not affected by the Act of 1890. In section 8 of the 
Bankruptcy Act, 1890, additional matters are inserted obliging 
the registrar to refuse a bankrupt's discharge. In sub-section (3) 
of that section, paragraphs (a), (e), (/), (ft), & (j), all contain 
matters wholly new or partly new. Under the old Act, the regis- 
trar might give any suspension he pleased. Under the new Act if 
certain facts are reported, he must suspend for two years at the 
least. In the present case the fact reported was under sub-section 
8 (a), that the assets were not of the value of 10s. in the pound. 
The Act of 1890, can have no application to a person adjudged 
bankrupt under the Act of 1883, and who applies under that Act 
for his discharge. The wording of the Act and Rules clearly seems 
to contemplate only future matters. By section 29 of the Bank- 
ruptcy Act, 1890, " The enactments mentioned in the schedule to 
this Act are hereby repealed to the extent mentioned in the third 
column of that schedule," and in that column, section 28 of the 
Bankruptcy Act, 1888, is contained. Comparing that with section 
169 of the Bankruptcy Act, 1888, we find that by section 169, the 
Bankruptcy Act, 1869 is repealed, but sub-section (8) of that section 
contains a saving clause in respect of pending proceedings. In the 
Bankruptcy Act, 1890, such saving clause is omitted, and the 
reason for that omission is the Interpretation Act, 1889. The 
Interpretation Act, 1889, provides by section 88, sub-section (2), 
that "Where this Act or any Act passed after the commence- 
ment of this Act repeals any other enactment, then, unless the con- 
trary intention appears, the repeal shall not — (c) affect any right, 
privilege, obligation, or liability acquired, accrued, or incurred 
under any enactment so repealed." That carries out the rule that 
a statute shall not in the absence of express words be deemed to 
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affect established rights. Immediately on being adjudicated bank- i89i. 
rupt under section 28 of the Act of 1888, the bankrupt acquired a i^Xx 
right to apply for his discharge under that Act, and unless there is r aison, 

XSiX PAxLTB 

some authority for saying that an Act like that of 1890, which Baisox. 
affects rights is retrospective, it will not be held to be so. Section 
8 of the Bankruptcy Act, 1890, does affect rights, and the most 
important is the taking away the discretion of the Court. (Counsel 
referred to Hough v. Windas, see ante, Vol. I., p. 1 : L. R. 12 
Q. B. D. 224 : 58 L. J. Q. B. 165 : 50 L. T. 812 : 22 W. R. 452 : 
In re Salaman, Ex parte Salaman, see ante, Vol. II., p. 61 : L. R. 
14 Q. B. D. 936 : 54 L. J. Q. B. 288 : 52 L. T. 878 : In re Ash- 
croft, Ex parte Todd, see ante, Vol. IV., p. 209 : L. R. 19 Q. B. D. 
186 : 55 L. J. Q. B. 481 : 85 W. R. 676.) 

E. Cooper Willis, Q.C. : for the trustee. 

The notice of the bankrupt for his discharge was given under 
section 28 of the Bankruptcy Act, 1883. On January 1st, 1891, 
section 28 was repealed, and that being so the Court had no power 
to grant a discharge at all, unless some power was reserved. The 
bankrupt cannot apply under section 28 because it is gone, and he 
can only apply under some right reserved to him. If section 29 of 
the Bankruptcy Act, 1890, contained a similar saving clause to that 
inserted in section 169 of the Bankruptcy Act, 1888, the old 
procedure would have been used, but as this has not been done it 
must be taken to have been intentionally omitted. The inference 
is that section 28 is no longer to apply and that every application 
is to be on the same footing. Moreover the right which a bankrupt 
has to his discharge is not such a right as is contemplated by 
the Interpretation Act, 1889. 

Muir Mackenzie : appeared for the official receiver. 

Cave, J. : 

This is a case of very considerable importance at the present Judgment, 
moment, and having regard to the fact that a considerable number 
of these applications are awaiting here, I think it is better that I 
should proceed to give my opinion at once, the more especially as 
I have formed a clear opinion upon the subject, and I do not think 
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1891. that anything except, perhaps, greater clearness of expression would 

l^ B l> e gained by my delaying so as to give expression to my opinion 

Eawon, a t ft future time, whereas on the other hand certain inconvenience 

Ex PAKTK 

Baison. would undoubtedly arise from it with regard to these applications 
which are at the present moment waiting here. 

Now the question is what is the construction which is to be put 
upon section 29 of the Act of 1890, read along, as it must be, with 
section 38 of the Interpretation Act of 1889 ? Now if I read those 
two Acts together, it comes to this : — Section 28 of the Act of 1888 
shall be repealed, but the repeal of that section shall not affect any 
right, privilege, obligation, or liability acquired, accrued or incurred, 
under that section. Now that is enough, I think, for me to read at 
the present moment ; and when I come to read that it seems to me 
that I do find in section 28 that a right is given to the bankrupt 
who is adjudicated such under the Act of 1883 to make an applica- 
tion for an order of discharge, subject to certain limitations, and to 
the exercise of certain powers, in some cases discretionary, on the 
part of the judge who has to consider the application for discharge. 
Now I do not think anybody can entertain any doubt but that the 
Act of 1890 was intended prejudicially to affect the position of a 
bankrupt. It was thought that under the Act of 1883, a bankrupt 
obtained his discharge without sufficient punishment being awarded 
to him, and without sufficient care being taken to preserve that 
standard of commercial morality which it was one of the objects of 
the Act of 1883 to maintain, and undoubtedly it was intended by 
the Act of 1890 to make the position of a person who had been 
adjudicated bankrupt, so far as his application for a discharge was 
concerned, less easy and less comfortable than it was thought to 
be under the Act of 1883. His right to apply for an order of 
discharge undoubtedly is not affected in the sense that he is still 
able to apply for an order of discharge ; but it is affected in the 
sense that he will not get it upon nearly such favourable terms as 
he would have got it under the Act of 1883. It seems to me, 
therefore, that looking at the words which are used, "right, 
privilege, obligation, or liability," there was a right coupled with 
liabilities of a certain description, which right has been decidedly 
affected, because it is now a right to some extent of a similar kind 
except that it is subject to liabilities of a far more onerous descrip- 
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tion than it was before the passing of the Act of 1890. Looking 1891 . 
at the language of the Interpretation Act of 1889 it would seem, as ^J^ 
it appears to me, that this was the very kind of thing which that Raison, 
section was intended to meet. There is an old and well-known Rai&on. 
saying with regard to new laws that you are not by a new law to 
affect for the worse the position in which a man already finds 
himself at the time when the law is actually passed. I am quite 
aware that under the Act of 1883 a man who has been adjudicated 
bankrupt under that Act is subject to have taken into consideration, 
when he applies for an order of discharge, matters which he may 
have committed in the course of his trading before the Act of 1883 
came into force. That is one thing ; but it is going very much 
further to say that after he has become a bankrupt, after his 
position has become fixed so that he cannot by subsequent good 
conduct atone for any errors he may have made in the past, he is 
to have taken into consideration a state of the law which did not 
exist at the time when he was actually adjudicated a bankrupt. It 
is no use multiplying language or words, but it does appear to me 
that if I were to hold that a man who was adjudicated bankrupt 
under the Act of 1883 was nevertheless subject to the more 
stringent liabilities imposed by section 8 of the Act of 1890, I 
should be going quite contrary to this statute and the plain mean- 
ing of this interpretation clause. 

Now it was urged by Mr. Mackenzie that the Legislature might 
have effected what they had done here in another way — in a 
different way than by repealing section 28, and undoubtedly that 
might have been so. The Legislature might have enacted that in 
any future application, or in any application under section 28, that 
certain things such as those mentioned in section 8 of the Act of 
1890, should be taken into account. The only answer that can be 
made to that is that that is not the language which we have to deal 
with at present. Of course if the Legislature had chosen to effect 
the alteration in that way, it would have been necessary to have 
stated and in all probability it would have stated or shown by clear 
intendment to what applications the new rule was to apply. No 
doubt the Legislature is all powerful in such matters, and it might 
have said that it should apply to any application that was heard after 
the coming into operation of the Act. It might have said the new 



1« BANKRUPTCY REPORTS. 

1891. rules should apply to any application of which notice has been given 
I^a after the coming into operation of the new Act ; or it might have said 
Raison, ^at the new rules should apply only to an application in the case of 
Raison. a bankrupt who had been adjudicated bankrupt under the new Act. 
Therefore it is quite clear that if a different form of language was 
adopted it would not at all have prevented the Legislature adopt- 
ing either one or the other of these methods of applying new rules. 
The Legislature has chosen to adopt one which involves the in- 
terpretation of the Interpretation Act of 1889, and I say reading 
that Act to the best of my ability, it does seem to me that this case 
is one which is preserved by that Act. 

Now it was argued by Mr. Cooper Willis that there is something 
to show a contrary intention on the part of the Legislature — such 
a contrary intention as is referred to in the Interpretation Act of 
1889, because it is said there is nothing which is similar to 
clause (8) of section 169 of the Act of 1883 ; that the section does 
contain a saving of any right or privilege acquired, or duty im- 
posed, or liability or disqualification incurred just as the Interpreta- 
tion Act of 1889 does ; but that although that language is to be 
found in the Act of 1883, clause (3) goes further and provides 
expressly with reference to the Bankruptcy Act of 1869 and pro- 
ceedings which were commenced under that Act, and he says there 
is nothing in the Intepretation Act, 1889, which is at all similar to 
clause (3) of the Bankruptcy Act of 1883. Now, undoubtedly, 
there is some little force in that argument, but I think that the 
answer which could fairly be made to it is that, in the first place, 
if that is so, those two clauses do overlap one another — not a 
solitary instance of legislation of that kind being found in the Act 
of 1883, because in the case of Hough v. Witidas (see ante, Vol. I., 
p. 1), with reference to another section in that same Act of 1883, 
the Court or some members of the Court at all events, came to 
the conclusion that the Act had said the same thing twice over, 
and one must remember it is so difficult to foresee every possible 
construction that may be placed upon language that it is certainly 
better to err on the side of excess in endeavouring to make your 
meaning plain and to say the same thing over it may be more than 
once, than in endeavouring to make your language as brief as it 
possibly can be to run the risk of not conveying the meaning which 
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yon desire to convey. There is another argument also which could i89i. 
be drawn upon clause (8) of section 169 of the Act of 1888, and ^J^ B 
that is that the Legislature there clearly shows an intention that Ramon, 

, EX PABTB 

where there was an order of discharge to be applied for under a Kaison. 
bankruptcy in which adjudication had taken place under the old 
Act, that that old Act was to be preserved for the purpose of 
hearing the application for the order of discharge, notwithstanding 
that that application was not made until after the new Act came 
into operation ; and it would therefore be departing from the policy 
of the Legislature, as shown by section 169 of the Act of 1883, if 
I were to come to the conclusion that in the Act of 1890 they 
intended to do what they had carefully abstained from doing in the 
Act of 1883, and had intended to make the position of a bankrupt 
worse, not only in the case of a future adjudication under the new 
Act, but also in the case of an adjudication which had actually 
taken place and so fixed as it were the position and liability of the 
bankrupt before the new Act had at all come into force. There- 
fore, for these reasons, it appears to me that the contention of 
Mr. Reed ought to prevail, and that in all cases in which there has 
been an adjudication under the old Act the bankrupt has a right to 
have his application for an order of discharge dealt with under 
section 28 of the Act of 1888, clause 88 of the Interpretation Act 
of 1888 clearly providing that the repeal of section 28 shall not 
affect any investigation, legal proceeding, or remedy in respect of 
any such right, privilege, obligation, liability, penalty, forfeiture, 
or punishment, as was mentioned before in that section. Upon 
these grounds, therefore, I come to the conclusion that, as I have 
said, the application must be heard under the provisions of section 
28 of the Act of 1888, and not under the provisions of section 8 of 
the Act of 1890. 

E. Cooper Willis, Q.C. : 

Would your Lordship mind stating whether they should proceed 
under the new Rules or the old. 

_ • 

Cave, J. : 

Under the old Rules. 

m.b. — voii. vhi. o 
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i8»i. E.Cooper Willis, Q.C.: 

In rb I only ask bo that it may be known. 

Baison, 

EXPABTB 

**■«• Cave, J. : 

The old Rules are merely for the purpose of enabling the Act to 
be put into execution, and if the Act is preserved the Rules which 

 

are ancillary to it are preserved also. 

Application allowed. 

Solicitors : Wilde dt Wilde, for the bankrupt. 
Warriner d Kineh, for the trustee. 
The Solicitor to the' Board of Trade, for the official 
receiver. 
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PRACTICE. 

In re JAMES, Ex parte JAMES. divisional 

COURT. 
Bankruptcy Act, 1883, section 28. q xte j 9 

Discharge — Refusal of order with liberty to bankrupt to apply again on making y . ^^^ 
future payments — Duty of Court in making money orders. Williams J. 

1891 
The power given to the Court on application by a bankrupt for dis- w,-J 

charge of imposing a condition to make future money payments ought January 16th. 
not to be exercised in such a manner as to make such a condition tanta- 
mount to one of absolute refusal 

Where there is no fair reason to suppose that a bankrupt will come 
into possession of money which will enable him to make future pay- 
ments, a proper course for the Court to take is to at once estimate the 
punishment which the bankrupt ought to undergo, and to suspend the 
discharge ; or if the Court is of opinion that the bankrupt is not entitled 
to any order of discharge at all, it ought at once to refuse the order, and 
not grant it upon a condition with which there is no probability that the 
bankrupt will ever be able to comply. 

Thus where the discharge of a bankrupt was refused by the County 
Court judge with liberty to the bankrupt to apply again for his discbarge 
when he should be able to satisfy the Court that he had paid to the official 
receiver a sufficient sum to make up a dividend of 4s. 6d. in the pound 
with costs ; and it was shown that the amount required for this purpose 
would be ,£105, and that the only means which the bankrupt had was a 
present salary of 25*. a week with no prospect of an increase. 

Held : That the order must be varied by striking out the condition 
imposed ; and that the discharge would be refused with liberty to the 
bankrupt to apply again to the County Court judge at the end of six 
months with the understanding that unless cause to the contrary was 
shown by the official receiver, the discharge ought then to be granted. 



T 



HIS was an Appeal from an order of the County Court judge 
at Weymouth by which he refused the discharge of the bankrupt 
until a dividend of 4*. 6i. in the pound had been paid to the 
creditors. 

A receiving order was made against the debtor, who formerly 
carried on business as a builder at Bournemouth, in June, 1888, 
upon which he was adjudicated bankrupt. 

The liabilities were estimated at £8,500, and the assets realised 

o 2 
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1891. £1,400, a dividend of 3*. lid. in the pound being paid to the 
Ikm creditors. 

Jaxu, ^ February, 1889, application was made by the bankrupt to the 

James. County Court judge for his discharge, when the official receiver 
reported that the books of the bankrupt were insufficiently kept ; 
and stated further, that in November, 1887, the bankrupt being in 
temporary difficulties called his creditors together, who then agreed 
not to press him for their debts ; but that in February, 1888, the 
bankrupt gave a charge for £200 upon certain of his property to the 
Baltic Timber Company who were threatening proceedings against 
him. The official receiver in the report also suggested that a 
proper order for the Court to make under the circumstances would 
be to suspend the discharge until the dividend was made up to 
4#. &d. in the pound. 

The County Court judge made an order in the terms suggested, 
and from that order the bankrupt did not appeal, although by the 
decision in In re Hugging, Ex parte Hugging (see ante, Vol. VI., 
p. 88), it was held that the Court had no power under section 28 
of the Bankruptcy Act, 1883, to suspend a conditional order; but 
in June, 1890, he applied to the County Court judge to review or 
rescind his previous decision, and then produced an affidavit which 
stated : — that the amount required to make up the 4a. 6d. in the 
pound was £105, and that when the order was made he was 
absolutely without property or means of any description, and had 
since only obtained precarious employment, his earnings amounting 
to not more than 25s. a week with no expectation of an increase : 
that the effect of the order was that he must remain an undis- 
charged bankrupt, and that he had been refused employment on 
that account ; and that there was no opposition to the application 
by the trustee or any of the creditors. 

On this occasion the County Court judge refused the discharge 
with liberty to the bankrupt to apply again for his discharge when 
he should be able to satisfy the Court that he had paid to the 
official receiver a sufficient sum to make up the dividend to 4s. 6d. 
in the pound, with the costs. 

From that order the bankrupt now appealed. 



Jambs. 
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Herbert Reed : for the bankrupt. 1891. 

The first order made by the County Court judge was not appealed In rb 
from, and although it was contrary to a decision of this Court, I Ex pabtb 
do not think it right under those circumstances to raise any objec- 
tion to it now. But what I submit is, that it is unreasonable to 
take away all chance of this bankrupt getting a living, and at the 
time of the rehearing the Court ought to have allowed the discharge 
to go. The bankrupt had then been two years undischarged. The 
principle laid down in many decisions about money orders not 
being made unless there is evidence that the bankrupt will be able 
to comply with such an order, applies to this case. There was no 
evidence at all that this man will ever be able to pay £105. The 
offences originally alleged against him were not serious. He kept 
certain books, but he did not keep a cash-book so as to show the 
whole of his transactions. The second order made by the County 
Court judge was really worse for the bankrupt than the first. The 
discharge is refused with liberty to apply on condition of payment, 
and plus certain additional costs. On the first occasion the dis- 
charge was only suspended. It is now refused, and the bankrupt 
runs the risk of further reports by the official receiver and further 
opposition by creditors if they think fit. (Counsel referred to 
In re Bullen, Ex parte Arnaud, see ante, Vol. V., p. 248 ; In re 
Gould, Ex parte Gould, see ante, Vol. VIL, p. 215 ; In re Rankin, 
Ex parte Rankin, see ante, Vol. V., p. 28.) The official receiver 
acted contrary to what has been expressed to be his duty by this 
Court in dictating to the County Court judge on the first occasion 
what order he ought to make. 

Muir Mackenzie : for the official receiver. 

As to the " dictation " of the official receiver to the learned 
County Court judge, I wish to say that the report was made in 
February, 1889, and it was not until 1890 in the case of In re 
Freeman, Ex parte Freeman (see ante, Vol. VII. p. 88), that this 
Court said a suggestion of that kind ought not to be made. On 
the first occasion the Court found that the bankrupt had omitted to 
keep proper books, and had been guilty of misconduct in that after 
calling a private meeting and time being given him, he gave a 
charge on his property to certain creditors. By the second order 
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the discharge was refused, with liberty to apply in exactly the same 
terms as in the case of In re Tregaskis, Ex parte Tregaskis (see 
ante, Vol. Vli. p. 198). The form of the order was the same as in 
that case. 

[Cave, J. : Practically this order is tantamount to an absolute 
refusal unless the bankrupt can obtain money to comply with it. 
Where is the source from which it is suggested the money may be 
obtained ?] 

I have no instructions to address your Lordships on the merits 
of the case, and I am afraid I can afford no assistance on that 
point. 

Cave, J. : 

In this case the learned County Court judge has allowed the 
bankrupt to apply for a review of the order which was made upon 
the first application for a discharge. The time for appealing 
against that order had gone by, and I agree with Mr. Reed that 
the permission to apply for a review ought not of course to be 
construed in such a way as to give him leave to come here and 
raise an objection against the form of the original order, and that 
we ought to take it that the original order was not subject to any 
technical objection. I call it a " technical objection " because 
inasmuch as such a sentence can now be passed under the new 
Act, there is not any real objection to the sentence upon that 
ground if it does not in other respects go beyond what the bankrupt 
deserves. 

Now the objection to this order upon the merits appears to me 
to be this, that it requires the bankrupt, as a condition of applying 
for his discharge, to make a farther payment to his creditors be- 
yond that which the estate has actually realised, and therefore it 
seems against the doctrine which has been several times applied, 
that orders of that description ought not to be made unless there is 
some ground for supposing that the debtor will be enabled at some 
future time to comply with an order of that kind. To make an 
order upon a man that he should pay a sum of money which, as in this 
case, amounts to about £100, may be tantamount to saying that he 
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shall never have his discharge at all if there is no probability of his 1891. 
coming into property in the future, or of his coming into possession ■^ r ^ R 
of any estate which would pass to the trustee in the bankruptcy, Jambs, 

^El«s> at^LXH J5 

and no probability of a man being enabled to earn a sum that Jambs, 
would enable him to pay this amount. The object of refusing a 
man his discharge is, that he shall not continue to trade during 
the time his discharge is refused, and therefore to refuse the dis- 
charge until he has made a certain payment is, unless he in some 
way endeavours to get out of the effect of the order by carrying on 
a trade in some name which is not his own, or something of that 
kind, as a general rule, to put it out of his power to comply with 
that condition, and therefore makes the condition one of absolute 
refusal, which undoubtedly is not what was intended by such an 
order. If it was intended that a man should not have his discharge 
at all, the simple and straightforward way of doing that was to re- 
fuse his discharge absolutely, but not to give it upon a condition 
which there is no probability that the man will be able to comply 
with. No doubt he had some stimulus to make it likely that he 
would do his best to comply with this order : but we are told, and 
that is not denied, that up to the present time he has not been 
able to do more than earn a sum of 25*. a week, and no strong 
evidence has been laid before us for supposing that he will ever be 
able to do more than that. Therefore, it seems in the highest 
degree unlikely that he will ever be able to put himself in a position 
to obtain his discharge. 

A better plan to my mind where there is no fair reason to 
suppose that the man will come into possession of money which 
will enable him to comply with the order is, in a small case, to at 
once estimate the punishment which he ought to undergo, and to 
suspend his discharge for a definite time. There may be circum- 
stances in which it is right to refuse the discharge, not as an abso- 
lute refusal and a definite determination that the discharge shall 
never be granted, but in order to enable the judge after a 
sufficient lapse of time has taken place to determine, having regard 
to the subsequent conduct of the bankrupt, whether he has had 
sufficient regard for his duties towards his neighbours and those 
who have dealt with him, to make it right and prudent that he 
should again be allowed to conduct business on his own account. 
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1391. The difficulty of such an order in the case of a poor man— in the 
j^"^ case of a small bankruptcy — is that it involves an amount of cash 
Jambs, which is, perhaps, disproportionate to the benefit which has to be 
Jamba. recovered. 

In this case I should be glad if one could see one's way to fix a 
time at which the order of discharge should be granted. But I do 
not think we have before us the materials to enable us to do that, 
and that what we ought to do is that we ought to wipe away the 
condition which the learned County Court judge has attached to 
his refusal of the order, and we ought instead to say that the order 
should be that the discharge should be refused for the present, 
with liberty to the bankrupt to apply at the end of six months, 
with the understanding that it ought to be granted at that time 
unless the official receiver or trustee — I do not know which it is in 
this caso — should then be prepared to show cause why it should 
not then be granted; and if the learned judge comes to the opinion 
that it is still too early to grant the discharge, he should then fix 
some time at which the discharge is to come into operation without 
imposing upon the bankrupt (unless subsequent facts show that it 
is right to do so) the necessity of making any further money pay- 
ment towards his creditors. 

Vauohan Williams, J. : 
I am of the same opinion. 

Herbert Reed : 

My Lords, perhaps I ought not to say anything, but your Lord- 
ships remember that there are additional expenses in making a 
new application. The bankrupt has to pay some few pounds ; it is 
true it is only a few pounds, when he applies again. I do not 
know whether your Lordships would let the original application be 
heard by the learned County Court judge at the expiration of six 
months. It will save these few pounds. This is such a small 
case that I think your Lordships might perhaps do that. 

Cave, J. : 

Yes, you may take it that the application for discharge stands 

adjourned for six months, . 

Order accordingly. 



^■h 
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Solicitors : Peacock <& Goddard, for the bankrupt. 1891. 

The Solicitor to the Board of Trade, for the official i N RB 

JAMB8. 

receiver. Ex TjLU } m 

Jammb. 



PRACTICE. 

In re SARTORI3, Ex parte ROSS. divisional 

court. 

Bankruptcy Rides, 1886, Rule 129. Cavb** 

Appeal — Preliminary objection — Appeal as to costs only. Vaughan 

On appeal from an order of the County Court registrar dismissing a IL ig9i 
bankruptcy petition presented by the appellant against the debtor, the >^J> 

preliminary objection was taken that since the order appealed from was January 15lh. 
made the debt of the petitioning creditor had been paid, and that the 
appeal was an appeal as to costs only. 

Held : That the ground of the appeal was that the order of the regis- 
trar dismissing the petition was wrong ; that the appeal was therefore not 
one as to costs only ; and that the appellant was entitled to proceed. 
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HIS was an Appeal from a decision of the registrar of the 
County Court at Portsmouth, by which he dismissed, without 
making any order as to costs, a petition for a receiving order pre- 
sented by the appellant against the debtor. 

It was admitted that after the order appealed from was made the 
debtor had paid the petitioning creditor's debt ; but it was con- 
tended that the creditor was entitled to bring the appeal in order to 
have the question of the costs settled. 

E. Cooper Willis, Q.C. : for the petitioning creditor. 
Sidney Woolf, Q.C. (Ringwood with him) : for the debtor. 

Sidney Woolf, Q.C. ; 

I have an objection which I suppose is a preliminary one. This 
is only an appeal as to costs. The registrar dismissed the petition 



£6 BANKRUPTCY BEPOBTS. 

I89i. and made no order as to costs. The debt has now been paid, and 

Inbb *"* e cre ^ tor cannot ask for a receiving order. Under Rule 129 of 

Babtous, the Bankruptcy Rules, 1886, there can be no appeal as to costs 

Ex PASTS 

Bobs. only. 

• 

Cave, J. : 

This case is not quite that I think. The appeal is that the order 

of the registrar was wrong, and although it may follow that the 

only remedy now is the remedy as to costs yet that does not make 

it only an appeal as to costs. I think the appeal is entitled to 

proceed. 

Vaughan Williams, J.: concurred. 

The appeal was then proceeded with on the merits, it being 
admitted that the question was one of a purely technical nature as 
to whether the copy of a bankruptcy notice served upon the debtor 
was a proper copy to be seired ; and after a lengthened hearing 
the Court intimated they were clearly of opinion that in any event 
no costs should be allowed on either side, upon which intimation 
counsel for the appellant withdrew the appeal, leave being given to 
take out the deposit. 

Solicitors : Blair <k Girling, for the petitioning creditor. 
Oliver Green, for the debtor. 



OOUBT OF APPEAL. 27 



In be SOLTYKOFF, Ex paete MARGRETT. court of 

APPEAL. 

Bankruptcy Act, 1883, section 7. Thb'maoteb. 

Infant — Debt of petitioning creditor — Bill of exchange — Power of infant to accept °* THE j^ 5 ' 
BUI— Infante Relief Act, 1874 (37 <b 38 Vict. c. 62), section 1—BiUs of fS*'l.J.'' 
Exchange Act, 1862 (45 dc 46 Vict. c. 61), section 22. 1891.' 

An infant cannot bind himself by the acceptance of a bill of exchange, January \Uh. 
even thongh such bill is given for the price of necessaries supplied to him 
during infancy. 
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HIS was an Appeal from an order of Mr. Registrar Linklater, 
by which he dismissed a bankruptcy petition presented against 
Prince Alexis Soltykoff. 

The petitioning creditor, H. G. Margrelt, was the indorsee of 
certain bills of exchange which had been accepted by Prince Alexis 
Soltykoff, when he was an infant. 

There was evidence that the bills had been given in payment for 
goods supplied to the prince by the drawer : and it was assumed 
for the purpose of the argument that the goods were necessaries. 

The petition was dismissed by the registrar on the ground that 
an infant could not make himself liable by accepting a bill of 
exchange, even though he accepted the bill in order to pay for 
necessaries supplied to him by the drawer. 

From that decision the petitioning creditor now appealed. 

Bigham, Q.C. (Kisch with him) : for the petitioning creditor. 

I must admit that the decided cases appear to support the deci- 
sion of the registrar. The principal case is that of Williamson v. 
Watts (1 Gamp. 552), where it was held that " an infant cannot 
accept a bill of exchange for necessaries." (Counsel also referred 
to Williams v. Harrison, Carthew 160 : Truemcm v. Hurst, 1 T. R. 
40 : Barilett v. Emery, 1 T. R. 42, n. : Stevens v. Jackson, 4 
Camp. 164.) This Court, however, is not bound by these decisions 
as they are not decisions of a Court of Appeal. A distinction seems 
to have been drawn in Williams v. Harrison (Carthew 160), that 
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1891. the bills of exchange were drawn in course of trade, and not for any 

IiTkb necessaries. In this case the bills were given in payment for 

Solttkoff, necessaries, and an infant can make himself liable for necessaries. 

EX PARTS 

Maborbtt. By the Infants' Relief Act, 1874 (87 & 88 Vict. c. 62), section 1, it 
is provided that " All contracts, whether by specialty or by simple 
contract, henceforth entered into by infants for the repayment of 
money lent or to be lent, or for goods supplied or to be supplied 
(other than contracts for necessaries), and all accounts stated with 
infants, shall be absolutely void ; provided always, that this enact- 
ment shall not invalidate any contract into which an infant may, 
by any existing or future statute, or by the rules of common law or 
equity, enter, except such as now by law are voidable." But that 
Act does not apply to this case. These bills were in substance 
part of a contract for the supply of necessaries. Nor does section 
22 of the Bills of Exchange Act, 1882, apply in such a case which 
provides : — " (1) Capacity to incur liability as a party to a bill is 
co-extensive with capacity to contract : provided that nothing in this 
section shall enable a corporation to make itself liable as drawer, 
acceptor or indorser of a bill unless it is competent to it so to do 
under the law for the time being in force relating to corporations. 
(2) Where a bill is drawn or indorsed by an infant, minor or corpo- 
ration, having no capacity or power to incur liability on a bill, the 
drawing or endorsement entitles the holder to receive payment of 
the bill, and to enforce it against any other party thereto." That 
section is not a bar to the liability of an infant on a bill of exchange 
accepted by him for necessaries. 

Finlay, Q.C. (Herbert Reed with him) : for the respondent were 
not called upon. 

The Master of the Bolls (Lord Esher) : 

Judgment. In this case the petitioning creditor founds his claim upon a debt 

which he says is due to him as the indorsee of some bills of 
exchange accepted by the respondent. At the time when the re- 
spondent accepted the bills he was an infant ; and, therefore, the 
registrar held that his acceptance created no debt by the custom of 
merchants as between him and the indorsee of the bills. Now ' 
what is the relation between the petitioner and the respondent ? 
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The petitioner is not a person who supplied necessaries to the re- i89i. 
spondent when he was an infant. He supplied no necessaries to the iJTrb 
infant: but he is only the indorsee of some bills of exchange Soltyxopf, 

J ~ EX PARTS 

accepted by him. As regards an indorsee of a bill of exchange it is Ma&orett. 
immaterial whether there was any consideration for the bills as 
between the drawer and the acceptor. He can sue the acceptor by 
the custom of merchants as the indorsee of the bill and nothing 
else ; and, therefore, the question whetber necessaries were supplied 
to the infant by the drawer of the bill is not material. 

Now upon such a contract it has been held through a long series 
of years, in a long series of cases, that an infant cannot make him- 
self liable by the custom of merchants, either by a bill of exchange 
or by a promissory note. It is said that some of those decisions 
are not binding on this Court, and that may be so. But in my 
opinion it would be absolutely wrong at the present day to overrule 
those cases which have been so long accepted as law. 

I do not wish, however, to rest my decision solely upon that. 
The principle long established by English law is this — that an 
infant cannot make himself liable upon any contract whatever, 
except a contract for the supply of necessaries. I will go further 
and say that the principle of the cases goes to this extent, that if 
an infant accepted a bill of exchange or gave a promissory note for 
the price of necessaries supplied to him, and he was sued upon the 
bill or the note by the person who had supplied the necessaries, 
and the plaintiff relied only on the bill or note and gave no evidence 
of the supply of necessaries, the infant would not be liable. He is 
not liable upon a bill of exchange or a promissory note under any 
circumstances. It is not necessary for the protection of persons 
dealing with the infant that he should be liable on such a contract. 
The person who has supplied an infant with necessaries can always 
sue on the contract for the price of what he has supplied. It is not 
necessary to do so, and I will not now decide whether such a debt 
would support a bankruptcy petition. 

Tn the present case the cases cited are against the appellant, and 
so is the established principle of English law. I think the Infants' 
Belief Act is also against him. It seems to me to assume that an 
infant is not liable upon a bill of exchange or a promissory note. I 
think this is a necessary implication from that Act, and also from 
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1891. the Bills of Exchange Act ; and that the decision of the registrar in 



Ikbb *b* s case WftS right. 

SOLTTXOFT, 
EX VAB.TM 

Maeobitt. Bowen, L. J., & Fry, L. J., concurred. 



Appeal dismissed. 

Solicitors : Smiles Ottard <t Yates, for the petitioning creditor. 
Williams <k James, for the respondent* 



PRACTICE. 

divisional In be TOBIAS & CO., Ex parte TOBIAS. 

COURT. 

Bbfo&b Bankruptcy Act, 1883, section 28, and section 104. 

and Discharge — Absolute refusal — Second application for discharge — Right of bank- 

Vaxjohan j^j to apply de novo — Right to apply for a review, 

1891. Where the discharge of a bankrupt has been refused absolutely, such 

w,— ' bankrupt is not entitled to apply to the Court de novo for an order of 

January lot A , . , 

^ discharge. 

February \ 6th. But the Court has power under section 104 of the Bankruptcy Act, 

1883, to entertain an application by the bankrupt for a review, and may 

thereupon rescind or vary its former order if it thinks right to do so. 

Such application for a review may be founded on evidence other than 
that which might have been before the Court on the original appli- 
cation. 

Although where upon the hearing of an application for discharge the 
Court is of opinion that the applicant is not entitled to an absolute 
discharge, but is unable to fix a period of suspension, it may in refusing 
to grant a discharge reserve liberty to the bankrupt to apply again, in 
which case the bankrupt may make a second application in pursuance of 
the leave reserved as a matter of right ; yet having regard to the power of 
rehearing conferred by section 104, the more convenient course for the 
Court to take in such a case is to refuse the discharge absolutely. 

The case of In re Lloyd, Ex parte Lloyd (see ante, Vol VI., p. 297), 
commented on. 
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HIS was an Appeal on behalf of the bankrupt from an order of 
the judge of the County Court at Liverpool absolutely refusing a 
discharge. 
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The case raised an important question as to right of a bankrupt isqi. 
to make a second application for discharge after an order of discharge jZTin 
had been once refused. Tobias & Co., 

Ex FA&TB 

The bankrupt, A. H. Tobias, carried on business in partnership Tobias. 
with his brother as a chemical broker at Liverpool down to the 
year 1884, when the partners were adjudicated bankrupt. 

On October 81st, 1884, application was made by the bankrupt, 
A. H. Tobias, to the County Court for his discharge, which was 
then refused. 

On October 17th, 1890, the bankrupt applied de novo to the 
County Court for his discharge, or in the alternative for an order 
reviewing the order of October 81st, 1884. 

In the course of the hearing, however, the bankrupt's counsel 
abandoned the application for a review, upon the assumption that 
such an application could only be founded on evidence which might 
have been before the Court on the original application. 

The application de novo for a discharge was refused by the 
County Court judge on the grounds, (1) that the bankrupt had no 
power to make a second application after the first application was 
refused : and (2) that if he had the power to do so the case did not 
come within certain expressions used by Mr. Justice Cave in 
giving judgment in the case of In re Lloyd, Ex parte Lloyd (see 
ante, Vol. VI., p. 297). 

From that refusal the bankrupt now appealed. 

W. F. Taylor : for the bankrupt. 

On October 31st, 1884, the discharge was refused by the County 
Court judge on the ground that the bankrupt had been guilty of 
rash and hazardous speculations, and had continued to trade after 
knowledge of insolvency. The second application was made on 
fresh evidence as to the conduct of the bankrupt from 1884 to 
1890. He had been in responsible situations, and he had worked 
hard and contracted no debts. He had also given every assistance 
to the official receiver in getting for the creditors a sum of £2,680 
which came to him under his mother's marriage settlement. The 
County Court judge was of opinion that the bankrupt had no right 
to make the application, and he said that in any event the case did 
not come within the words of the judgment in In re Lloyd, Ex 
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1891. parte Lloyd (see ante, Vol. VI., p. 297). The application for a 
IiTrb review of the first order was abandoned, because it was thought 
Tobias fc Co., that it could not be supported. 



Ex PARTB 

Tobias. 



Judgment 



Muir Mackenzie : for the official receiver. 

I have no instructions to argue the question whether there is 
power to a bankrupt to apply de novo in the way this bankrupt has 
applied. The only other question is whether the facts brought 
forward will justify your Lordships in interfering with the order of 
the County Court judge. The discharge was refused for trading 
with knowledge of insolvency, and for rash and hazardous specula- 
tions. The subsequent good conduct of the bankrupt cannot alter 
that. 

February 16th. 

Cave, J. : read the written judgment of the Court as follows : — 

This is an appeal against an order of the County Court judge at 
Liverpool refusing the bankrupt his discharge. The bankrupt and 
his brother traded as chemical brokers down to the summer of 
1884, when they were adjudicated bankrupt. The present appellant 
applied for his discharge in October, 1884, which was refused on 
October 81st of that year. 

On October 17th, 1890, the appellant applied de novo to the 
Court at Liverpool for an order of discharge, or in the alternative 
for an order reviewing the order of October 81st, 1884. In the 
course of the hearing, the bankrupt's counsel abandoned the appli- 
cation for a review, and the application de novo for a discharge was 
refused. 

This case raises for our determination the questions which were 
discussed but upon which no decision was given in the case of In 
re Lloyd, Ex parte Lloyd (see ante, Vol. VI., p. 297), and I may 
say at once that I think the learned judge was right in regarding 
that case as no authority upon the point which alone came before 
him. Where upon the hearing of the application of the bankrupt 
the judge is of opinion that the applicant is not entitled to an abso- 
lute discharge, and also feels himself unable to fix a period of sus- 
pension, he may in refusing to grant a discharge reserve liberty to 
the bankrupt to apply again, and if he does so the bankrupt may 
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1 
apply again in pursuance of the leave reserved as a matter of right ; i89i. \ 

but having regard to the power of rehearing hereinafter referred to jj~ B * 

I think it would be more convenient that in such a case the judge Tobias & Co., 
should refuse the discharge absolutely. Where the discharge is Tobias. 
absolutely refused, the bankrupt cannot apply de novo as a matter 
of right as was sought to be done here, and in my opinion the 
learned judge was justified after the abandonment of the appli- 
cation for a review in making the order which he did make ; and, 
indeed, I agree with him that he had no power to entertain the 
application, the refusal of October 31st, 1884, having been, as he 
says, an absolute refusal. 

Is then the position of a bankrupt whose order of discharge has 
been refused, and rightly refused on his first application, an utterly 
hopeless one ? And must he, no matter how exemplary his subse- 
quent behaviour, be compelled to go through the remainder of 
his life as an undischarged bankrupt ? I should be very sorry to 
think that this was so, and agree with the learned judge of the 
County Court that the refusal of a discharge is the very order above 
all others which may with advantage be considered after the lapse 
of time. It appears to me that the power of reconsidering an abso- 
lute refusal is conferred on the Court by section 104 of the Bank- 
ruptcy Act, 1888, which provides that " Every Court; having 
jurisdiction in bankruptcy under this Act may review, rescind, or 
vary any order made by it under its bankruptcy jurisdiction. " This 
section gives the Court a discretion of the widest and most far- 
reaching character, and when properly exercised it is so beneficial 
in its operation, and so calculated to advance the ends of justice, that 
I think it ought not to be restrained by construing it in any 
niggardly spirit. One general — although not invariable — rule has 
been laid down for guiding the Court in the exercise of its discretion 
under this section, viz. : — that the Court should not grant a rehear- 
ing where the only object of the applicant is to obtain another 
opportunity for appealing from the decision of the judge, when he 
has let the time for appealing from the original decision go by. The 
universal practice of fixing a limit of time on the powers to appeal 
is derived from the general maxim Interest reipublica ut sit finis 
litium, and the maxim should not be extended beyond the limit of 
its utility. Where* litigants have gone to trial, and the Court has 

m.b. — vol. vin. D 
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1891. decided between them, it is inexpedient that the defeated party 
l^ B should be allowed to re-open the litigation at any distance of time, 
Tobias & Co., when the position of the parties may have been materially affected 
Tobias, by the lapse of time or the loss of material evidence. In such a 
case as this, however, where the refusal of the discharge operates as 
a punishment on the bankrupt, there can be no reason why the 
punishment should not be remitted at any distance of time, if it can 
be shown that the object of the punishment has been effected. No 
one is affected by the modification or rescission of such an order 
except the bankrupt himself, and to some extent society at large, 
which is benefited by the infliction of a punishment just in propor- 
tion to its justice and necessity, and is therefore injured and not 
benefited by the continuance of a punishment after the necessity 
for it has ceased. 

I entertain no doubt that the judge was at liberty to hear an 
application to review the order of October 81st, 1884, if he thought 
a primd facie case was made out for such an indulgence. What 
then ought to be done in this case, in which the application for a 
review was abandoned ? We are told that it was abandoned because 
it was supposed — as it seems to me wrongly — that an application 
for a review could only be founded on evidence which might have 
been before the Court on the original application. I see nothing 
at all in the section to warrant this limitation. If the counsel for the 
bankrupt thought that this was the conclusion to be drawn from 
any expressions of mine in In re Lloyd, Ex parte Lloyd (see ante, 
Vol. VI., p. 297), I regret that I should have expressed myself 
in a way capable of misconstruction. The learned judge seems to 
have discussed the merits of the case in order that we might con- 
sider it upon the merits if we were of opinion that he had power to 
hear the application, and as I think he had the power to rehear his 
former decision of October 31st, 1884, I do not see why we should 
not proceed to deal with the case at once instead of sending the 
bankrupt to renew his application for a rehearing, which would 
occasion considerable expense to all parties without any correspond- 
ing advantage. The learned judge says he should have refused the 
application, even if he had thought he had the power to rehear it, on 
the ground that the new facts did not bring the case — to use the 
judge's words — within the conditions sketched by me in the case of 
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In re Lloyd, Ex parte Lloyd (see ante, Vol. VI., p. 297). Now if ]89i. 
the judge will look at that case again, I think he will see that I j^e 
sketched no conditions whatever, but was simply giving an instance Tobias & Co., 

r J & " EX PARTE 

by way of illustration, and I should be very sorry to lay down Tobias. 
beforehand any conditions for limiting the judge's discretion as to 
the circumstances which might seem to him sufficient to induce 
him to vary his refusal of the discharge. 

In this particular case we are not* informed which brother was the 
elder, but I think that, as Mr. Muir Mackenzie has suggested, we 
may not unfairly assume from the position of the names in the firm 
that the applicant was the younger, and we knew that he had not 
been in difficulties before as the other brother had been. His con- 
duct since the bankruptcy appears, as the judge says, to have been 
creditable. He has worked hard ; held some responsible positions ; 
lived on a narrow income and not incurred any debts. He has also 
rendered to the official receiver every assistance in getting for the 
creditors a sum of £2,680, which came to him under his mother's 
marriage settlement. It does not appear which of the brothers was 
the leading spirit in the partnership affairs, but at first at all events 
the present appellant seems to have been more moderate in his 
drawings than his brother. Upon the whole, and having regard to 
the scale of punishment which has been adopted under the Act of 
1883, I am of opinion that a suspension of the applicant's discharge 
for nearly seven years is a sufficient punishment, and that he should 
now have his discharge. As, however, the appellant has adopted 
the wrong mode of procedure, and only succeeded in getting his 
discharge by our indulgence, he must pay his own costs, and the 
official receiver will take his costs out of the deposit. 



Vaughan Williams, J. : concurred. 



Appeal allowed accordingly. 



Solicitors : Whitley & Co., Liverpool, for tho bankrupt. 

The Solicitor to the Board of Trade, for the official 
receiver. 
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T 



On application by the bankrupt for discharge the official receiver 
reported that the bankrupt had been guilty of rash and hazardous specu- 
lations in that the bulk of his business consisted of gambling on the 
Stock Exchange as a stockbroker on behalf of clients who were simply 
speculating for the differences and had no intention of making bond fide 
investments ; and that the bankruptcy was caused by such clients not 
paying up their differences at the time, owing to sudden and heavy falls 
in the markets in which the operations were carried on. 

The discharge of the bankrupt was absolutely refused by the County 
Court judge on the ground that to buy for a client who was intending to 
pay or receive the differences was a transaction of a more rash and 
hazardous nature than to buy for one who was intending to take up 
and pay for the shares ; and further, that contracts for differences were 
immoral, and that it was the duty of the Court to discourage them. 

Held : — That the risk of a purchase by a stockbroker for a client did 
not depend upon whether the bargain was a bargain for differences, or 
whether it was a purchase for investment, but depended entirely upon 
whether the client had the means to pay the difference which might be 
expected to result : that it was not the duty of the Bankruptcy Court to 
take into consideration the general morality of transactions for differences, 
and in the absence of any proof of particular misconduct to punish a 
debtor with the view of striking a blow at gambling in general ; and that 
having regard to the fact that the debts due to creditors other than those 
engaged in Stock Exchange transactions were of very small amount, and 
that the offence of the bankrupt consisted mainly in his not obtaining 
proper cover and carrying on business in a somewhat careless manner, 
the case would be sufficiently met by a suspension of the order of dis- 
charge for a period of three years. 



HIS was an Appeal from an order of the judge of the County 
Court at Manchester by which he absolutely refused to the bankrupt 
any order of discharge. 

The bankrupt, James Imray Jenkins, who had been in business 
as a stockbroker from 1877 to August, 1885, recommenced the 
same business in Manchester in September, 1886. 
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In January, 1889, one E. H. Roy lance, who bad previously been isqi. 
an engineer, joined bim in partnership, and the business was so j^J^ 
carried on down to the date of the receiving order against the firm, J»«ni»i 
which was made on April 25th, 1890. Jenkins. 

On application by the bankrupts for their discharge, the report of 
the official receiver stated (inter alia) : — 

" The bankrupts allege as the cause of their insolvency, ' People 
not paying up their differences at the time, owing to sudden and 
heavy falls in the markets in which they were operating at the end 
of February, 1890. . . .' 

" So far as can be gathered from the answers given by them at 
their public examination, and from an investigation of their affairs, 
the bulk of the bankrupt's business consisted of gambling or 
' fluttering' on the Stock Exchange, either for themselves personally 
or on behalf of clients. Such business has resulted (as reported 
by the trustee) in a loss of £16,296 Is. Id. by bad and doubtful 
debts, and in their liabilities exceeding their assets by £8,652 6a. 1W. 
or thereabouts. It appears that at the end of February and begin- 
ning of March, 1890, the bankrupts were operating largely on 
South African Stocks, known as ' Kaffirs,' and of which it may be 
said that no more risky and speculative stocks existed, or stocks 
with which they could be less acquainted, in fact, the bankrupts' 
dealings in connection with these stocks can only be described as 
'wild plunging'; they admit they lost between £17,000 and 
£20,000 before the end of February. 

" That the bankrupts knew the bulk of their clients were 
simply speculating for ' the differences,' and had no intention of 
making bondjide investments, cannot be controverted. The bank- 
rupt Jenkins, at his public examination has admitted that his firm 
'had a number of clients who speculated or gambled or flut- 
tered,' but he has alleged that his business did not differ from that 
of any other stockbroker in Manchester or London, and that if 
stockbrokers confined themselves to investment business, six would 
do all the Manchester business." 

The official receiver thereupon reported to the Court — " That the 
bankrupts have committed the following offence mentioned in sub- 
section (8) of section 28 of the Bankruptcy Act, 1888, viz., Have 
brought on their bankruptcy by rash and hazardous speculations ; 
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1891. but he pointed out that the bankrupt Jenkins appeared to be more 
^J^ blameworthy than Roylance, 'the latter having been little more 
Jbnxinb, than a cypher in the business.' " 

EX PARTS 

Jenkins. The County Court judge suspended the discharge of the bank- 
rupt Roylance for one year : but the discharge of the bankrupt 
Jenkins was refused absolutely. 

From that refusal the bankrupt Jenkins now appealed. 

E. Cooper Willis, Q.C. : for the bankrupt. 

The firm of which the bankrupt was a member had several 
clients, and there was a heavy fall in South African Stock by which 
they lost £20,000. The only speculative action was in not selling 
and closing the contracts earlier than they did, believing their 
clients would be able to pay. There was no speculation on their 
own account. 

[Cave, J. : The gist of the official receiver's report appears to be 
that the bankrupt was guilty of rash and hazardous speculations, 
without taking care, by taking cover or in some way like that, that 
their clients were able to recoup them.] 

It is not suggested that up to February, 1890, any other such 
speculations were entered into. There was a run for six weeks, 
and that caused the bankruptcy. The whole thing was caused by a 
sudden run. The bankrupt, doubtless, is deserving of some punish- 
ment, but here the punishment is too great for the offence. The 
County Court judge was influenced by his idea of the morality of 
the transactions. The case falls within the principle laid down by 
this Court in the case of In re Rankin, Ex parte Rankin (see ante, 
Vol. Y., p. 23), that if the highest punishment is imposed for an 
offence like this, what can the Court possibly do in a worse case ? 

Muir Mackenzie : for the Board of Trade. 

The true ground on which the judgment of the County Court 
judge ought to be supported is that the entering into these trans- 
actions without capital and without ascertaining that the persons 
the bankrupt represented could pay was a rash and hazardous 
speculation. 
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[Cave, J. : I have no doubt there was a rash and hazardous i89i. 

speculation. The only question is whether the punishment was a j^b 

proper one. If you impose an absolute refusal for an offence of Jknkinb, 

this kind, what are you to do when the offence is much worse ?] Jenkins. 

When one of the offences in section 28 of the Bankruptcy Act, 
1888, is of a very serious character, it is not too much to absolutely 
refuse the discharge. 

[Gave, J. : Suppose, for example, this man had been proved to 
have encouraged a young banker's clerk to gamble so that he was 
led to embezzle his master's money, or that he had induced 
infants to speculate, his conduct would have been much worse, 
and yet you would not have left it possible to give a greater 
punishment.] 

I can only submit that under the circumstances the order of the 
County Court judge was right and ought to stand. 

Cave, J. : 

We are of opinion that the decision of the learned judge, in this Judgment. 
case must be modified, because, for my part, I am unable to follow 
the grounds of that decision. In the first place, the learned judge 
bases his decision upon the ground that it is more risky and more 
hazardous to buy for a client who is intending to pay or receive the 
differences, as the case may be, than it is to buy for a client who is 
intending to take up the shares and pay for them. I cannot see 
how that can be at all made out. Whether it is risky at all depends 
entirely upon whether the client has the means to pay the difference 
which may be expected to result, or has not If he has the means 
of paying that difference, then to my mind it is absolutely un- 
important whether the bargain is a bargain for differences, or 
whether it is a purchase for investment. There is no difference in 
either case. The only thing the broker makes himself liable for is 
the difference. If his ultimate client cannot take up the shares, or 
cannot pay the difference, as the case may be, when the time for 
doing so occurs, then the jobber who has sold to the broker will 
himself, according to the rules of the Stock Exchange, sell the 



y<iwini i » mj 
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1891. shares to someone else, and the stockbroker, who has bought them 

Inrb ^ or k* s client will have to pay the difference. He never can be 

Jenkins, called upon in either case to pay any more than the difference. 

•CX. PARTB 

Jknkins. So that the question of hazardous speculation does not in the least 
degree depend upon whether it is a purchase with an intention on 
the part of the client to take or pay the difference, or whether it is a 
purchase with an intention on the part of the client to take up the 
shares. It depends entirely upon the probability that the client 
will be able to pay the amount of the difference which it may not 
unreasonably be thought possible will occur, and if he is able 
beyond all question to pay any difference which is at all likely to 
occur, then it is impossible to say that it is a rash and hazardous 
speculation on the part of the broker to buy the shares for him. 
On the other hand, if the client says " I want these shares for in- 
vestment and mean to take them up and pay for them," that docs 
not make the thing a safe speculation — a safe transaction rather, 
because it is not a speculation in one sense — I will say a safe 
transaction for the broker, because if the client has not got the 
money to take them up in case a fall takes place, then it is 
hazardous and risky, otherwise it is not. I therefore fail to ap- 
preciate the first ground upon which the learned judge bases his 
decision. 

The second ground apparently is, that contracts for differences 
are immoral, and that it is the duty of the Court to discourage 
them. Now, I very much doubt whether that is at all the duty of 
the Bankruptcy Court ; to punish, that is to say, A. B. because a 
particular class of transactions is thought by the learned judge to 
be an immoral one. It is not illegal, that is quite clear. It is not 
illegal in any sense to go and buy shares for a client on the Stock 
Exchange with the knowledge that he means to pay only the differ- 
ences, and with the certainty that if he cannot pay the differences 
you will be called upon to do so. That is not at all illegal, and I 
do not think the Court has anything at all to do with the general 
morality of transactions for differences. Of course, if it could be 
shown that the particular debtor whose conduct is under considera- 
tion had bought on the Stock Exchange to a very large extent for 
some person whom he must have known could not have paid for 
them, anfl who, if he lost, might possibly be tempted tp resort to 
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illegitimate means of attempting to satisfy the claims upon him. 1891. 
If, for instance, he were buying largely for a person whom he knew j^Zb 
to have no other means except his salary or his wages ; or if he J*»xn«, 

XjTL parte 

were inducing an infant or a person of weak mind to gamble by Jbnxins. 
giving him advice, or anything of that kind ; all that is perfectly 
legitimate matter to be looked into and inquired into, and it would 
have to be seen how far it affected the case of the individual debtor 
whose case was before the Court. But because this kind of thing 
may be done by other persons, that therefore a man who is not 
shown to have done it at all himself, is to be punished with the 
notion that you are thereby striking a blow at gambling in general, 
doos not seem to me to bo at all a legitimate mode of wielding the 
powers which are conferred upon the Court. 

Now, as far as I can judge, that seems to mo to be the whole of 
the grounds upon which the learned County Court judge has come 
to the conclusion that this debtor ought not to have his discharge. 
As I say, I entirely disagree with those grounds, and I must there- 
fore look for myself, and see what it is that this particular man has 
done, and to what extent it is shown by the report or by the 
evidence that was before the County Court judge, that his transac- 
tions were rash and hazardous. Now, I think that he had not 
sufficiently explained the fact that he entered into transactions 
which might not unnaturally eventuate in his becoming liable for a 
sum larger than he was able to pay, and when a man does enter 
into a transaction which may have such a result as that, it seems 
to me that he is indulging in a rash and hazardous speculation. 
He bought shares which might be expected to fall, and in point of 
fact did fall, and fall to an extent which he was not able to meet 
himself unless his clients were able themselves to pay. The con- 
tract he entered into was that he would pay if his clients could not, 
and therefore to promise that which the result has shown it was 
within the bounds of possibility that he could not possibly do, 
seems to me to have been a rash and hazardous speculation. So 
far, I go along with the report of the official receiver. I think that 
his report has been coloured a little, but that is a matter of very 
little importance, because he has not got to decide : it is the 
County Court judge who has to decide whether the discharge shall 
be granted or not ; and I do not find that he ptjt forward in his 



42 BANKRUPTCY BEP0BT3. 

1891. report those particular grounds upon which the learned County 

IiTrb Court judge seems to have decided. There was, as I have said, a 

Jenkins, ra sh and hazardous speculation, and if the result of that had been 

Ex PARTE 

Jenkins, that the bond fide creditors, tradesmen and others, to whom the bank- 
rupt was indebted had lost their money, I should have taken a more 
serious view of this matter, as being a case in which the man had 
been gambling practically with the money of other people. But 
when I come to look at the list of his unsecured creditors, there is 
really very little indeed that shows debts to creditors of that 
description. There are some with regard to whom it is a little 
difficult to say exactly what they were ; for instance, the debt of 
Colonel Davis, which amounts to a large sum, but that again was 
the debt of a man who was himself engaged in this gambling busi- 
ness, apparently, of buying and selling for differences. With 
regard to what are not Stock Exchange operations — what are not 
so called — and which, therefore, are not either the case of a debt 
due to a stockbroker, or a debt due to some one who has been 
speculating on the Stock Exchange through the debtor, I find 
comparatively small amounts which can be regarded as ordinary 
bond fide transactions. There is a sum of £40 on loan account, 
£40 rent of office, £105 for the audit of his books, and a few small 
sums, not amounting in the whole to more than £30, for stationery, 
telephone rent, repairs and papers, so that the great bulk of the 
debts here are owing to stockbrokers, with regard to whom I do 
not feel quite the same feeling. They know perfectly well when 
they are dealing with a man of this class that he ought to have a 
cover : but they know also pretty well that according to the pre- 
vailing practice — which is to be regretted, I admit — but still 
according to the prevailing practice, he probably will not in his 
hurry to get business ask for sufficient cover. They are running a 
risk which they know of, and they cannot Bay that it is their money 
which is being used for gambling purposes. I do not want to put 
too low the offence of which this man has been guilty, because un- 
doubtedly it has ended in his becoming indebted to a very con- 
siderable extent : and although I am not disposed to take so very 
severe a view of his not having obtained cover, yet it must not be 
taken that one approves of that course. He ought, if he is carry- 
ing on his business in a careful and proper manner, to ascertain 
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that his clients are able to take up or pay for the differences 1891. 
which may go against them npon their Stock Exchange operations: | N RB 
or, if he is not satisfied of that, he ought to obtain from them *»*»»• 
cover, and as long as he does that he will not ran the risk of being Jexkix*. 
unable to pay the differences and of becoming a bankrupt. 

The result, therefore, is in fact due to his own careless manner 
of carrying on his business, and that is a thing which deserves 
punishment. As I have said, the case might be very much more 
grave than it is : it might involve the transaction of gambling in 
his own name, of which I see no evidence at all, and that would 
have been a very serious matter. It might also, as I have said, 
involve his inducing persons, who ought not to do anything of the 
kind, to gamble ; but there is no evidence of anything of the kind 
brought forward. To my mind, it reduces itself simply to a case 
of trading with some degree of recklessness and want of caution, 
and I think that will be sufficiently punished by the suspension of 
his order of discharge for three years from the date of adjudication. 

Vaughan Williams, J. : 
I am of the same opinion. 

E. Cooper Willis, Q.C. : 

The order will be to vary the order of the Court below, and to 
grant the discharge suspended for three years, and direct that the 
deposit may be returned. 

Cave, J : 

Yes. 

Order accordingly. 

Solicitors : Pritchard, Englejield <fc Co., agents for John Leigh, 

Manchester, for the bankrupt. 
The Solicitor to the Board of Trade, for the official 
receiver. 
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In re LOCK, Ex parte POPPLETON (No. 1). 

Appeal from County Court — Copy of County Court judges notes sent up for use of 
Court of Appeal — Application by party for copy of notes. 

Where on an appeal from a County Court a copy of the County Couit 
judge's notes is sent up for the use of the Court of Appeal, the Couit will 
not accede to an application by one of th.j parties to the appeal that a copy 
of the notes should be given to him. 

Where a party is desirous of obtaining such notes application for a copy 
must be made to the County Court judge himself. 

Qucere : Whether in such ccse a County Court judge is bound to give a 
copy of his notes to a party. 



I 



N this case, which was an appeal from an order of the judge of 
the County Court at Cardiff, application was made to the Court by 
the appellant for a copy of the County Court judge's notes which 
had been sent up for the use of the Court on the appeal. 

Cave, J. : 

In this case application has been made to give a copy of the 
County Court judge's notes which have been sent to us. It is 
not necessary to decide, and we do not decide without hearing 
argument whether a judge is bound to give a copy of his notes to 
the parties. But if he is so bound — as to which we express no opinion 
— we are clearly of opinion that the application to do so should be 
made to him, and where notes are sent up by a judge for our use 
we ought not to allow a copy of the notes to be given to the parties. 



Vaughan Williams, J., concurred. 



Application refused. 
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Is be GOLD, Ex pabtb GOLD. "offiS** 



Btnirnptry Act, 1833, section 53, raA-axtoii (3), **4 «*#*&* 23. Gats. J. 

Ordir on bankrupt to est afide part of salary for benefit of creditors — Application TAroHxx 
for discharge— Discharge suspended for nine wu>nths—S*bteiptemt order direct- Williams, J. 
ing payments to be continued. 1891. 

On March 15th, 1889, an order was made in the County Court under /*«■»» ***• 
section 53, sub-section (2), of the Bankruptcy Act, 1883, directing the 
bankrupt to pay to the trustee the sum of £i a month out of his salary 
for the benefit of the creditors. 

On July 19th, 1889, the bankrupt's order of discharge was granted by 
the County Court judge subject to a suspension of nine months. 

The discharge took effect as from March 7th, 1890, up to which date 
the bankrupt paid the £4 a month, but subsequently refused to do so. 

On May 14th, 1890, application was made to the County Court judge 
for the committal of the bankrupt for non-payment under the order of 
March 15th, 1889. 

This application was refused by the County Court judge, and there was 
no appeal from his decision ; but on September 26th, 1890, the application 
was renewed, and an order was then mule by the judge declaring that the 
bankrupt was still liable to continue the payments. 

Held : — That the discharge of the bankrupt having been suspended for 
nine months, the Court had no power to direct the pay meats to be 
continued. 

Per Vaughan Williams, J. : That the first application having been 
refused, the trustee had no right to make a second application for com- 
mittal, no suggestion being made of any new facts. 

That where a man is in receipt of an income at the time of his bank- 
ruptcy, such income does not after his discharge continue to be vested in 
the trustee ; and apart from any order of the Court directing the bankrupt 
to pay over a portion of his income notwithstanding his discharge, the 
income does not vest in the trustee in any way. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Greenwich, by which he directed that notwithstanding an 
order made by him on July 19th, 18S9, granting the bankrupt his 
discharge, subject to a suspension of nine months, the bankrupt 
was nevertheless still liable to pay out of his salary the sum of £4 
a month to the creditors, which he had been directed to do by an 
order made in the County Court on March 15th, 1889. 
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1891. A receiving order was made against the debtor on December 18th, 

^^ B 1888, upon "which he was adjudicated bankrupt on February 25th, 

Gold, 1889. 

Ex PARTS 

Gold. On March 15fch, 1889, an order was made by the County Court 

registrar, under section 53, sub-section (2), of the Bankruptcy Act, 
1888, that the bankrupt should set aside out of his salary of £400 
a year as a clerk, the sum of £48 yearly, to be paid by instalments 
of £4 a month to the trustee during the bankruptcy, such payments 
to be continued monthly until further order. 

On July 19th, 1889, the bankrupt's order of discharge was 
granted by the County Court judge, subject to a suspension of 
nine months from the date of the application for certain offences 
under section 28 of the Bankruptcy Act, 1888. 

The discharge took effect as from March 7th, 1890, and up to 
that date the bankrupt paid the £4 a month, but subsequently 
refused to do so. 

On May 14th, 1890, application was made to the County Court 
judge for the committal of the debtor for non-payment under the 
order of March 15th, 1889. 

This application was refused by the County Court judge, and 
there was no appeal from his decision ; but on September 26th, 
1890, the application was renewed, and an order was then made 
by the judge declaring that the debtor was still liable to continue 
the payments. 

From that order the debtor now appealed. 

Sidney Woolf, Q.C. (Elliott with him) : for the debtor. 

I say, first, that the matter was res judicata by the order of 
May 14th, which was not appealed from, and there was no jurisdic- 
tion to make the order of September 26th. Then, secondly, I say 
that the first order was correct, and there was no power to make 
the order of September. Under section 80, sub-section (2), of 
the Bankruptcy Act, 1883, the bankrupt was released from his 
debts as from March 7th, 1890. By the operation of the order of 
discharge on July 19th, 1889, the bankrupt was relieved from 
further payments under the order of March 15th, 1889, and by reason 
of the order of discharge haying been suspended for nine months, the 
judge had not the power to order any further payments to be made. 
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Muir Mackenzie : for the trustee. 1391. 

There is power for the Court under section 53 of the Bankruptcy In u 
Act, 1883, to make an order for the payment of income from time ^ fjlr Vb 
to time during the bankruptcy. The bankruptcy is not at an end ° OLD * 
with the discharge under the Act of 1883. No specific time is 
specified. The Court has power under section 53 to allocate income, 
and that order continues to be operative for the creditors notwith- 
standing the discharge of the bankrupt. Prima facie the whole of 
the salary or income is property which Tests in the trustee, and it is 
in the instance of salary or income, subject to the control of the 
Court to say how much is to be set aside. 

[Cave, J. : At the time when this case was before the County 
Court judge he could not, by the decision of In re Huggins, Ex 
parte Huggins (see ante, Vol. VI., p. 88 ; L. R 22 Q. B. D. 277), 
suspend the discharge and also impose conditions. Do you say 
the same thing might be done by means of two orders when it could 
not be done by one ? ] 

No, my Lord, I should not contend that. 

Cave, J. : 

I am quite clear that this appeal must be allowed, the County Judgment. 
Court judge ought to have had before him, if he had not, the fact 
that an order of this kind was made, and when he came to consider 
the order of discharge he was bound to take this into consideration ; 
and to determine whether the proper order to be made was an order 
of discharge, with a continuation of this order to pay £4 a month, 
or whether it was to be an order for suspension of discharge. 
Whether or not it can be said that the judge had not before him 
the fact that the order had been made, he not having before him 
the effect that would be produced by suspending the order of dis- 
charge, suspends the order of discharge, and then very shortly 
afterwards in May, when the matter was brought to his attention, he 
said : "If I had been more alive to the effect of my order, I should 
not have ordered this man to have his discharge suspended for nine 
months." But he has done it and he cannot undo it, and the man 
has had his discharge suspended for nine months ; and under those 
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1891. circumstances it would be monstrous to attempt to punish this man 
hT^ twice over in two different ways ; and the judge says positively : " I 
Gold, never meant him to be punished in both ways, and I should not 
Gold. have done it if I had known that to be the effect of it/' The appeal 
must be allowed. 

Vauohan Williams, J. : 

I am of the same opinion, I take the opportunity of saying that 
I think the learned judge ought to have given effect to the prelim- 
inary objection. I do not understand when a case has been decided 
what right people have to come and have a second shot in the Court 
of Bankruptcy, when there is no suggestion of new facts at all. 
Under those circumstances I think that in addition to the matters 
which have been already mentioned by my brother Cave, ard 
with which I entirely agree, that was a reason why this appeal 
should be allowed. I want also to make one more observation about 
the argument that was addressed to us by Mr. Mackenzie, it is the 
same argument that he adduced before the learned County Court 
judge, and I have it here on a note before me. He suggests that 
the order of discharge had no effect, because primd facie the whole 
of the salary or income is property which vests in the trustee, and 
that that is in the instance of salary or income subject to the con- 
trol of the Court to say how much is to be set aside. If that means 
that where a man is in receipt of income at the time of his bank- 
ruptcy, after his discharge his income continues to be vested in Iho 
trustee, all I can say is that I entirely dissent from any such 
proposition, and I do not understand on what it is based. When 
you speak of the whole of his income, it is only the whole of his 
income up to the time of his discharge. Apart from any order of 
the Court which has ordered the bankrupt to pay over a portion of 
his income notwithstanding the discharge, the income I think does 
not vest in the trustee in any way. 

Appeal allowed. 

Solicitors : George Lea, for the debtor. 

The Solicitor to the Board of Trade, for the trustee. 
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PRACTICE. 

In re PARROTT, Ex parte WHITTAKER. divisional 

COURT. 
Bankruptcy Act, 1883, Schedule L, Rule 9, and section 37. p 8 " 01 ? 

Proof cf Debt — Proof for purpose of voting at first meeting — Surety for bankrupt y AJfD 
- — Right of surety to prove before payment of debt— Right to prove for Williams, J. 
dividend. 1891. 

A surety for a bankrupt is not entitled to prove for the purpose of /anuory 22«rf . 
voting at the first meeting of creditors unless he has paid the debt for 
which he is surety. 

Queer e: Whether notwithstanding the decision in In re Herepath db 
Dtlmar, Ex parte Delmar (see ante, Vol. VII, p. 129), a surety for a bank- 
rupt is entitled under section 37 of the Bankruptcy Act, 1883, to prove 
against the bankrupt's estate for dividend before he has actually paid the 
debt, if there is a probability of double proof being made. 



T 



HIS was an Appeal on behalf of Mrs. Whittaker, a creditor, 
against an order of the judge of the County Court at Macclesfield, 
by which he affirmed a decision of the official receiver admitting 
for the purpose of voting at the first meeting of creditors a proof of 
debt for £500 tendered by oi\e John May. 

Schedule I. to the Bankruptcy Act, 1888, provides by Rule 9 : — 
" A creditor shall not vote at any such meeting in respect of any 
unliquidated or contingent debt, or any debt the value of which is 
not ascertained." 

The first meeting of creditors was held on November 14th, 1890, 
the official receiver being the chairman, when a proof was tendered 
for the purpose of voting by John May for £ 4 500, as guarantor of 
the debtor to a bank. 

It appeared that at this time Mr. May had not paid any part of 
the debt, and an objection was taken under the above Rule 9, 
which was overruled by the official receiver, who admitted the 
proof. 

The decision of the official receiver having been affirmed by the 

County Court judge, the present appeal was brought. 
m.b. — vol. vm. E 
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1891. Herbert Ree$ : for the appellant. 

In rb The ground of the objection is that the proof was an unliquidated 

Pahhoit « 

Ex pahtb or contingent debt, the value of which could not be ascertained. 
Whutamk. Formerly a surety could not prove at all until payment even for a 
dividend. Now, it would seem, by the decision in the case of In 
re Herepath d- Delmar, Ex parte Delmar (see ante, Vol. VII., 
p. 129), that " Under the provisions of section 87 of the Bank- 
ruptcy Act, 1888, a surety for a bankrupt is entitled to prove 
against the bankrupt's estate, although he has not paid the debt 
for which he is surety." I argued that case, and I find no fault 
with it. It does not affect the present case, which comes under 
Rule 9 of the First Schedule, and not under section 87. I do not 
object to May proving for a dividend but to his vote at the first 
meeting. 

[Vaughan Williams, J. : The rule as to a surety was to avoid 
what was termed a double proof.] 

Yes. The words of section 87 are very wide, but formerly at 
any rate it was thought unfair to allow a surety to prove when he 
had paid nothing. Under section 87, perhaps, a surety may prove, 
but not when double proof would take place. In this case I have 
nothing to do with section 87. I object to the vote under Rule 9. 
As a matter of fact, Mr. May has now paid the debt. 

No person appeared as respondent to the appeal. 

Cave, J. : 

Judgment. I think the appellant is entitled to succeed. It is clear that the 
liability of a surety if it can be the subject of proof before the debt 
is paid, as to which I express no opinion at present, nor do I think 
the question was finally settled by the very peculiar case of In re 
Herepath & Delmar, Ex parte Delmar (see ante, Vol. VII., p. 129). 
But if he can prove, it can only be a contingent liability in respect 
of which he can tender a proof. It is clear that until he has 
actually paid the debt his proof is not a liquidated one, but at the 
outside a contingent liability. The appeal must be allowed, but I 
do not quite know what may be the effect of the order on the 
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official receiver. We will, therefore, reserve liberty to the official i89i. 
receiver to apply if he wishes to he heard on this matter within x ~ 
three weeks after service of the order on him. 
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Vauohan Williams, J. : concurred. 



Appeal allowed. 



Solicitors : Mair dc Blunt, Macclesfield, for the appellant. 



RE 

Pabbott, 

Ex PARTE 

Whittakbb. 



In re LOCK, Ex parte POPPLETON (No. 2). divisional 

COURT. 

Bankruptcy Act, 1883, section 44, tub-section (iii). Before 

Gate, J., 
Reputed ownership — Order and disposition — Iron safes — Custom of particular and 

trade. Vauohan 

Williams, J. 

A custom exists amongst the manufacturers of and wholesale dealers in 1891. 

iron safes to send safes to retail ironmongers upon sale or return or to j anu ^ru 2\st 

sell as agents, so as to exclude the doctrine of reputed ownership in the 

event of the bankruptcy of the retail dealer. 
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HIS was an Appeal by the trustee in the bankruptcy from an 
order of the judge of the County Court at Cardiff, giving effect 
to the findings of a jury upon an issue directed to be tried by 
them. 

The ground of the appeal was that there was no evidence to go to 
the jury, and that the County Court judge ought to have withdrawn 
the case from them ; or in the alternative, that he ought to have 
ordered a new trial. 

The bankrupt, Lock, was a retail ironmonger in a large way of 
business at Cardiff, and amongst other articles he dealt in iron 
safes. 

e 2 
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1891. On July 15th, 1889, Messrs. Perry d Co., a firm of safe manu- 

Iw bbLocx fecturers at Wolverhampton, sent to the bankrupt six safes on sale 

Ex pa*tb or return, which remained in the possession of the bankrupt until 

POPPLETON * 

(No. 2). his adjudication on February 25th, 1890. 

A motion was subsequently made in the County Court by Messrs. 
Perry dt Co. for the delivery up of these safes, which was resisted 
by the trustee in the bankruptcy on the ground that the goods were 
in the reputed ownership of the bankrupt within section 44 of the 
Bankruptcy Act, 1888, which comprises amongst the property of a 
bankrupt divisible amongst his creditors, . . . " (iii.) All goods 
being, at the commencement of the bankruptcy, in the possession, 
order, or disposition of the bankrupt, in his trade or business, by 
the consent and permission of the true owner, under such circum- 
stances that he is the reputed owner thereof." 

The County Court judge directed an issue to be tried before 
a jury in the following form : — 

(1.) Whether there was at the time when the safes in question 
came into the possession of the bankrupt, a custom amongst the 
manufacturers of, and wholesale dealers in iron safes to send safes 
to retail dealers upon sale or return : 

(2.) Whether that custom was so well established that it was 
known or ought to have been known to persons giving credit to the 
bankrupt in the way of his trade. 

At the trial in the County Court a large number of witnesses 
were called on behalf of Messrs. Perry Jt Co., who gave evidence 
to the effect that there was a custom of allowing retail ironmongers 
to have safes upon sale or return, and that the knowledge of this 
practice was not confined to retail ironmongers and manufacturers 
of safes but was generally known to those persons who were 
generally conversant with the business of retail ironmongers. 

Witnesses were called on behalf of the trustee, whose evidence 
was to the effect that they did not know anything about sale or 
return ; but they did know that it was the custom of several manu- 
facturers to send safes to retail ironmongers to be sold for them, 
and the retail ironmonger who received such safes was an agent for 
sale, which they did not call a sending upon sale or return but a 
sending out to an agent. 

The jury answered both the above questions in the affirmative, 
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and from the order of the County Court judge giving effect to those 1891. 
findings the trustee now appealed. Ilf ^Tlock, 

Ex PABTB 
PoPPLBTON 

Sidney Woolf, Q.C. (Kisch with him) : for the trustee. (No. 2). 

The two questions properly raised the issue which had to be 
tried. As to the first question, no direct custom of the kind was 
proved. The witnesses varied in their evidence, and in any event 
there was no evidence that it was known or likely to be known by 
persons giving credit to the bankrupt. 

[Vaughan Williams, J. : It is impossible to say that there was 
not some evidence of it, and if we find that there was some 
evidence you are not entitled to say that there was no evidence, and 
you must go the length of saying that the finding of the jury 
was perverse.] 

I say there was no evidence of a custom so well established 
that it was known or ought to have been known by persons giving 
credit to the bankrupt. It must be a custom known to him in his 
ordinary trade as an ironmonger. There was no evidence of any 
general custom and no evidence that it was known to persons 
dealing with the bankrupt. The question was whether there was a 
custom of sale or return, and the question as to agency had nothing 
to do with the matter. The principle governing cases of this kind 
was laid down in In re Horn, Ex parte Nassau (see ante, Vol. III. 
p. 51). Was the custom so notorious that anyone making inquiry 
of persons cognisant with the trade might ascertain it to be the 
custom ? (Counsel also referred to Ex parte Powell, In re 
Matthews, L. R. 1 Ch. Div. 501 : 45 L. J. Bank. 100 : 84 L. T. 
224 ; Ex parte Wingfield, In re Florence, L. R. 10 Ch. Div. 591 : 
40 L. T. 15 ; Ex parte Watkine, In re Couston, L. R. 8 Ch. App. 
520 : 42 L. J. Bank. 50 : 28 L. T. 798). 

Jtlf, Q.C. (Plumptre with him) : for Messrs. Perry & Co., were 
not called upon. 

Cave, J. : 

This is one of the most hopeless appeals that I have ever listened judgment. 
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1891. to. The question with regard to this custom of trade went down 
I* bbLook m & was * r ^ a * Cardiff before a jury. Now the foundation of the 
Ex pabti or ^ er and disposition clause in bankruptcy is this : — Where a man 
(No. 2). is in possession of goods which apparently are his own, and which 
a person having an elementary knowledge of the trade which he was 
carrying on, would have a right to suppose were his own and may 
be taken to have given a man credit upon the supposition that they 
were his own, and therefore it is only right that if the true owner 
allows a man to have possession of his goods under circumstances 
which induce others to trust him, that he should be estopped from 
coming forward and insisting that the goods were his, and taking 
from the creditors a part of that which they looked to as being the 
fund out of which their debts were to be paid. As I have said, 
however, it is open to the qualification, that it is not enough for A. 
B. or C. D. to say " I was not aware of this custom in this trade ; \' 
but if you are to get out of a custom in the trade you must show 
that it had not acquired such an amount of vogue as to be generally 
known by persons conversant with the particular trade which the 
debtor was carrying on. Now in this case the debtor was carrying 
on a trade of retail ironmonger, and amongst other things which he 
had in his possession as part of his stock-in-trade were these six 
safes, and the six safes did not belong to him, they belonged to the 
present respondents. The question was whether there was any 
mode of dealing carried on by retail ironmongers with respect to 
safes which was so generally known in the business of an iron- 
monger, that the persons who dealt with him would not be justified 
in coming to the conclusion that those safes were his. That is the 
long and short of it. Now the present respondents said there is a 
custom of allowing retail ironmongers to have safes upon sale or 
return, and they produced a number of witnesses who gave evidence 
to that effect, and they made out an extremely strong case, a very 
strong case indeed. Then came a number of witnesses who were 
called for the defendant, but the case which they made out really 
was the case of the respondents, because what they said was this, 
they said we do not know anything about sale or return, but we 
know that it is the custom of several manufacturers to send safes to 
retail ironmongers to be sold for them, and the retail ironmonger 
who receives such safes is an agent for sale and we do not call it 
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a sending upon Bale or return. Now the distinction may be no 1891. 
more than a mere verbal distinction, and it is not very impor- inhTl^ck 
tant to ascertain "which is the more correct way of stating the pro- ,? x pabtb 

* ° r PoPPLETON 

position. I am not at all sure that the defendants are not more (No. 2). 
correct in saying that it is a species of agency, and not a species of 
sale or return. However that may be, what is clear is that accord- 
ing to the evidence of the defendant's witnesses, manufacturers are 
in the habit of sending their safes out to retail ironmongers to be 
sold for them, and that they themselves at all events are so conver- 
sant with that practice that the mere sight of a safe in a retailer's 
shop would not lead them to conclude that the safe belonged to 
him. It is quite true that the second witness who was called said 
that he should assume that the safe was the retailer's property, but 
the evidence which he gives clearly shows that he would not have 
the slightest right to draw such a conclusion, because he says it is 
customary to send safes to a retail dealer to sell for the manufac- 
turers ; and therefore it follows that the presence of a safe in a 
retail dealer's shop would be quite as consistent with the fact that 
it had been sent to him by a manufacturer to sell as that it had 
been bought and paid for by the retail dealer. 

Now it is not necessary to prove a custom in the sense of proving 
that retail dealers never have safes on any other terms than these. 
It is quite sufficient if it is so usual as to be generally known, 
because if it is known that the safes may belong to somebody else, 
then whether they do or do not is immaterial. The person who 
sees them has no right to conclude from the appearance of them in 
the shop that they necessarily belong to the retailer when it is 
quite as likely, to say the least of it, or at all events not unlikely, 
for that is enough, that they belong to the manufacturer. As 
long as there is a practice of a sufficiently general nature well 
known to persons conversant with that trade, then those persons 
would not, as prudent persons, come to the conclusion that the 
safes belonged to the retailer when they knew perfectly well they 
might belong to somebody else. Now, therefore, the evidence both 
on the one side and the other pointed to the same result, and 
so strongly was this made out, that after the first two witnesses 
had been called, the learned counsel who appeared for the present 
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1891. appellants took care to drop all mention of sending on agency, and 

I* rbLoctl ^ r * e ^ *° w * n ^is case ky confining himself to the special question, 

Ex pahtb were these sent upon sale or return ? Knowing that the witnesses 

POPPLETON r ° 

(No. 2). whom he had previously called had said, and that those whom he 
was then calling would probably say, they were not sent on sale or 
return because they were sent to these people to sell as their 
agents. It would have been very stupid if a jury had been taken 
in by a trick of that sort. They came absolutely to a conclusion 
which everything in the case warranted, that it was the practice 
that safes were sent out to retail dealers which did not belong to 
those retail dealers, and that consequently a person who knew of 
that practice would never for a moment come to the conclusion 
because he saw a safe in a retailer's shop, that therefore that safe 
belonged to him. 

Now there is a second point which also was left to the jury and 
that was whether assuming that there was such a practice, that was 
known to the persons who were ordinarily conversant with the 
business of a retail ironmonger. With regard to that the evidence 
again was all one way. There was the evidence of one or two — 
one, I think, would be quite enough — but there was the evidence 
of one or two wholesale ironmongers, who were persons of the 
class, who, of course, would be acquainted with the ordinary business 
of a retail dealer because they deal with them, and they say, "We 
know of this mode of dealing, we ourselves are not manufacturers 
of safes, but still we do know something of the practice of 
retailers, and we do know that the manufacturers are ac- 
customed to let retail dealers have safes which do not belong 
to them. We do not ourselves pursue that custom, because 
we are not manufacturers of safes, and do not retail them 
for cash, but we know of the existence of this." This is all 
the stronger, because if they are not manufacturers themselves, 
then the fact that they are aware what dealers do shows that the 
knowledge of this practice is not confined to retail ironmongers 
and manufacturers of safes, but is generally known to those persons 
who are generally conversant with the business of retail iron- 
mongers. That being primd facie evidence to show that the 
practice was known to those who are conversant with the business, 
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not one tittle of evidence was called on the other side to show that mi. 
it was unknown. Ilf ^Zock, 

Now what inference ought the jury to draw from that, plainly ** ***** 
they were bound as reasonable men to draw the inference that the (No. 2). 
practice was generally known, and that a person conversant with 
the trade of a retail ironmonger would not come to the conclusion 
because he saw a safe in a retail ironmonger's shop, that it belonged 
to the man who was carrying on the business. The case was tried 
in Cardiff, a place with a very large number of establishments, and 
if this were not generally known to persons conversant with the 
business of retail ironmongers, there was any number of them in the 
place ready to be called. Not one single person was put into the box 
for the purpose of contradicting it, and the inference I should draw 
from the way in which the questions were put to the witnesses who 
were called for the defence, would be that all of them were 
thoroughly well aware that there was a practice on the part of 
manufacturers of safes to let retail ironmongers have safes which 
were not theirs, but which they had only got for the purpose of 
selling. I therefore come to the conclusion that the jury were 
abundantly justified in the conclusion they came to, and not only 
that, but that any other conclusion would have been quite wrong. 
There was no ground at all for the appeal which has been brought 
against the decision of the learned judge. 

Vaughan Williams, J. : 
I am of the same opinion. 

Cave, J. : 

The appeal is, of course, dismissed with costs, and the trustee 
must produce an affidavit to us if he has any ground to show why 
he should not pay the costs personally, because it seems to me to 
be an idle and frivolous appeal. The appeal will be dismissed 
with costs, which the trustee must pay. Whether he will be 
entitled to recoup himself or not remains to be seen when he has 
produced the affidavit, which he may do at any time. 

Appeal dismissed. 
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1891. Solicitors : Kisch d Wake, agents for David Davis , Birmingham, 

Iici^Loc*, for the trustee. 

Expabtb Fowler d Lang ley, Wolverhampton, for Messrs. 

POPPLBTOJC 

(No. 2). Perry & Co. 

February 4th. 

On this day the case was again mentioned, and an affidavit by 
the trustee produced, upon perusal of which the Court directed 
that the trustee should take the costs out of the estate. 
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In be MIRAMS. Bepom 

Mr. Justice 
Cayb. 
Bankruptcy Act, 1883, section 97. 1891. 

Special case — Bankruptcy of clergyman — Chaplain of workhouse — Charge given February 4th, 

on salary — Validity of charge — Public policy. Mh, and 20th. 

The bankrupt who was chaplain of the Birmingham Workhouse and 
Workhouse Infirmary, prior to his bankruptcy gave a charge upon his 
salary to secure payment of the sum of £49. 

Upon the bankruptcy taking place, the official receiver as trustee of 
the bankrupt's estate, applied to the County Court for an order declaring 
that the salary of the bankrupt as chaplain vested in him, and to restrain 
the person to whom the charge had been given from receiving any portion 
of the salary on the ground that any assignment of the bankrupt's stipend 
was void or voidable as being contrary to public policy, because the 
bankrupt was a public officer holding a public appointment and paid out 
of the public funds, and because he was a clerk in Holy Orders, and his 
salary was payable to him in respect of the care of souls and the con- 
duct of the services of the Church. 

Held: That a clergyman having the care of souls was not a public 
officer within the meaning of the principle of public policy, and that the 
charge was not invalid upon that ground. 

That during the continuance of the bankruptcy and of the office the 
salary subject to the charge, vested in the trustee as property of the 
bankrupt within section 44 of the Bankruptcy Act, 1883, subject to the 
power of the Court to make an order under section 53, sub-section (2), 
appropriating the salary in the manner therein pointed out. 



T 



HIS was a Special Case stated by the judge of the County Court 
at Birmingham for the opinion of the High Court under section 
97, sub-section (8) of the Bankruptcy Act, 1883, in the following 
form : — 

1. This case is stated pursuant to the above section by request 
of the official receiver and at my desire. 

2. The case arises out of a motion by the official receiver as 
trustee of the estate of the said Rev. T. Mirams which asked 

For a declaration that the stipend or salary of the bankrupt as 
chaplain to the Birmingham guardians vested in him as trustee in 
the bankruptcy, and to restrain Mr. W. G. Coulton from receiving 
the portion of the said stipend or salary, which the said W. G. 
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1891. Coulton claimed in respect of an assignment given to him by the 
IiTilb Ba ^ to^krapt *° secure payment of the sum of £49. 
Mibams. The said assignment dated December 24th, 1889, was in the 
following terms : — 

" I, the undersigned hereby acknowledge to be now indebted to 
you in the sum of £49, and for the purpose of providing for pay- 
ment to you of that sum, I hereby assign and sell to you the said 
W. G. Coulton, so much and such part of my income, salary and 
other emoluments as chaplain at the Birmingham Workhouse or from 
any other source whatsoever, to what I am now or at any time 
hereafter may become entitled, as shall be necessary for payment to 
you of the said sum of £49, or of any further or other sum in which I 
may hereafter become indebted to you with the usual costs and 
charges incident to this and any collateral security with interest at 
the rate of £15 per cent, per annum, upon any sum not paid to you 
when due until payment thereof, to have, hold, receive and take the 
same for your own use absolutely. 

24th December, 1889. T. Mirams." 

The consideration for the assignment was admitted. 

The bankrupt is chaplain at the Birmingham Workhouse, and at 
the Birmingham Workhouse Infirmary. His joint stipend or salary 
is £250 per annum. 

The joint appointment is solely in the hands of the Birmingham 
guardians and the chaplain is elected by a majority of votes, and the 
salary is paid out of the rates. 

The appointment is made as regards the infirmary in pursuance 
of article 28 of the Local Government Board Orders of December, 
1888, which may be referred to as part of this case. 

The appointment is made as regards the workhouse in pursuance 
of the General Order (consolidated) of July 24th, 1847, article 158 
which may be referred to as part of this case. 

It was contended on behalf of the trustee that any assignment of 
the bankrupt's stipend was void or voidable, as being contrary to 
public policy : — 

(1) Because the bankrupt was a public officer, holding a public 
appointment and paid out of the public funds : 

(2) Because he was a clerk in Holy Orders, and his salary was 
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payable to him in respect of the care of souls, and the conduct of 1891. 
the services of the Church. Iwkb 

It was contended for the respondent : — Mirams. 

(1) That the office held by the bankrupt was not an office of 
State to which alone the doctrine of public policy applies : 

(2) That the alienation of a clerical stipend is only void or void- 
able under the statute of 18 Eliz. c. 20, which relates solely to 
charges by beneficed clergy on their benefices. 

The question appearing to me to be one of considerable public 
importance, and of some doubt having regard to the dicta of the 
Master of the Bolls in the case of Orenfell v. Dean dt Canons of 
Windsor (2 Beav. 549), I have stated the foregoing case for the 
opinion of the High Court. 

The questions for the opinion of the High Court are : — 

1. Whether the assignment to Mr. Coulton is void or voidable 
in so far as relates to the assignment of or charge upon the afore- 
said stipend. 

2. Whether the said salary or stipend vests in the trustee as and 
when received by the bankrupt. 

Muir Mackenzie : stated the case. 

The question is whether the salary of this person appointed 
public chaplain of the workhouse and infirmary is assignable. The 
duties of the chaplain are prescribed, and consist in reading 
prayers, preaching on Sundays and Christmas day, catechising the 
children, &c. His remuneration is paid out of the rates, and is 
awarded to him by the guardians. As chaplain of the infirmary 
his duties are also prescribed. He is to visit the infirmary daily 
and perform other duties. The contention is that an assignment 
by an officer holding such a public office, and having regard to the 
public religious duties he has to perform, is invalid on the ground 
that it is contrary to public policy (Counsel referred to Palmer v. 
Bate, 2 Brod. & Bing. 678 : Cooper v. ReiUy, 2 Sim. 560 : Oren- 
fell v. the Dean and Canons of Windsor, 2 Beav. 544 ; Ex parte 
Huggins, L. B. 21 Ch. Diy. 85). 

Chitty : for the respondent. 

If the assignment is bad as being against public policy in respect 
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In bb 
Mulams. 
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of Mr. Coulton, it is bad as against the trustee also. If Mr. Coulton 
cannot get the salary qua assignee, the trustee cannot get it. 
Moreover, in all the cases cited, the appointment has been from 
the State, and has been of a permanent nature. This appointment 
is held at the will of the guardians. It is not public. If the 
argument on the other side is true, the nurse is also a public 
officer, as she is appointed in a similar way. At the most this 
office of chaplain can only be called quasi public, and in all the 
cases the appointment was of a permanent character which this is 
not. (Counsel referred to Feistel v. King's College, Cambridge, 10 
Beav. 491 ; Metcalfv. Archbishop of York, 1 Myl. <& Cr. 547). 

Muir Mackenzie : 

Where the bankrupt performs public duties it is for the Court to 
say how much of any salary may be appropriated under sections 
62 and 58 of the Bankruptcy Act, 1888. I do not say it vests in 
the trustee wholly. It is property upon which the Court may 
make an order. Those offices to which the doctrine of public 
policy applies are not those of a permanent nature alone. 



Judgment. 



February, 20th. 

Cave, J. : 

The question in this case is whether a charge given by the 
bankrupt on his salary as chaplain of the Birmingham Workhouse 
and Workhouse Infirmary is void on the ground of public policy. 
As we all know certain kinds of contracts have been held void at 
common law on this ground, a branch of the law, however, which 
certainly should not be extended, as judges are more to be trusted 
as interpreters of the law than as expounders of what is called 
public policy. 

I have been referred to Grenfell v. Dean of Windsor (2 Beav. 
544), and Ex parte Huggins (L. R. 21 Ch. Div. 85), as containing 
the clearest exposition of the law on this subject In the former 
case it was pointed out that in order to avoid the assignment of the 
pay or salary of an officer on this ground, the office must be a 
public one, or in some way connected with the public service ; and 
that the public is interested not only in the performance from 
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time to time of the duties of the office, but also in the fit state of 1891. 
preparation of the party having to perform them. On the former i^^ 
ground the pay or salary of persons in the service of the Crown ; 
and on the latter ground the half-pay of officers in the military 
or naval service cannot be assigned. Similarly in Ex parte Huggins 
(L. K. 21 Ch. Div. 86), it was laid down that pay given to induce 
persons to keep themselves ready for the service of the Grown, and 
pay for actual services rendered to the Crown, cannot be assigned. 
On these grounds it has been held that the salary of a clerk 
of the peace, a freehold office connected with the administration 
of justice, cannot be assigned : Palmer v. Bate (2 Brod. & Bing. 
678). Nor can the salary of an assistant parliamentary counsel 
to the Treasury : Cooper v. Reitty (2 Sim. 560). It was in 
consequence of some of the expressions made use of by the 
Master of the Rolls in Grenfell v. Dean of Windsor (2 Beav. 
544), that this case was stated for my opinion, the learned 
judge of the County Court entertaining some doubt whether a 
clergyman having the care of souls was not a public officer within 
the meaning of the principle in question. Upon consideration I 
think that these doubts, though natural, are not warranted by any 
decided case. It has never been held that a clergyman having the 
care of souls is a public officer, and as I have said above the 
doctrine in question ought not to be extended. At common law a 
beneficed clergyman could charge his benefice, and although that 
was made unlawful by the 13 Eliz. c. 20, yet when that Act was 
repealed by the 43 Geo. III. c. 84 in 1808, a charge given between 
1808 and 1817, when the 43 Geo. III. c. 84 was repealed, and the 
18 Eliz. c. 20 was revived by the 57 Geo. HI. c. 99, was held valid : 
Metcalfe v. The Archbishop of York (1 Myl. & Cr. 547). In this 
case it is true that the salary is paid out of a poor rate, and that the 
chaplain although appointed by the guardians can only be dismissed 
by the Local Government Board, but I am of opinion that this is 
no solid ground of distinction. To make the office a public office, 
the pay must come out of national and not out of local funds, the 
office must be public in the strict sense of that term. It is not 
enough that the due discharge of the duties of the office should be 
for the public benefit in a secondary and remote sense. 

I must, therefore, answer the questions put to me by saying 
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1891. that in my judgment the charge is not invalid on the ground 

Ihbb suggested. , 

With regard to the second point, there is I think no question 
that during the continuance of the bankruptcy and of the office, 
the salary subject to the charge vests in the trustee as property of 
the bankrupt within section 44, subject to the power of the Court 
to make an order under section 53, sub-section (2) appropriating 
the salary in the manner therein pointed out. 

Solicitors : The Solicitor to the Board of Trade, for the official 

receiver. 
Ilvlbert dc Crowe y agents for Coidton, Birmingham, 
for the respondent. 
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PRACTICE. 

In re WILLIAMS, Ex parte LEWIS & EVANS. divisional 

COURT. 
Bankruptcy Act, 1883, section 125. Before 

C/AYB, J . , 

Administration in bankruptcy of estate of deceased insolvent — Right of executor to and 

retain debt due to himself— Notice to executor of petition for administration Vauqhan 
order. 18 gi. 

The right of an executor to retain a debt due to himself from the j anttary 15^ 
testator is not affected by section 125 of the Bankruptcy Act, 1883, where 
such right has been exercised before the notice prescribed by that section 
has been given to the executor of the presentation to the Court of a 
petition for an order for the administration of the estate of the deceased 
debtor according to the law of bankruptcy. 



T 



HIS was an Appeal from an order of the County Court judge 
of Glamorgan made in a matter of the administration of the estate 
of the deceased debtor under section 125 of the Bankruptcy Act, 
1883, and which directed that the sum of £29 retained by the 
appellants, the executors of the deceased debtor, as being due to 
them as creditors of the debtor, should be repaid to the official 
receiver. 

The case raised a question whether the common law right of 
an executor to retain moneys coming into his hands in satisfaction 
of a debt due to him from the testator was in any way affected by 
an administration order under section 125 of the Bankruptcy Act, 
1888. 

On January 21st, 1890, the debtor Williams died, having by his 
will appointed one Letvis and one Evans his executors, to whom 
probate was subsequently granted. 

At the time of his death the testator was indebted to Mr. Lewis 
in the sum of £15, and to Mr. Evans in the sum of d£14. 

On March 8th, 1890, a petition for the administration in bank- 
ruptcy of the estate of the testator under section 125 of the 
Bankruptcy Act, 1888, was presented to the County Court ; and 
on March 28th, 1890, an administration order was made. 

In April, 1890, the statement of account required by the Act to 

m.b. — vol. vm. f 
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1891. 

In re 

"Williams, 

Ex PARTS 

Lewis & 
Evans. 



be famished by the executors to the official receiver as trustee in 
the administration was delivered, but certain moneys belonging to 
the estate were found to have been retained by the executors in 
payment of the debt due to them from the testator. 

Upon the application of the official receiver an order was subse- 
quently made, directing the executors to repay this sum, which 
amounted to £29, to him, and from that order the executors now 
appealed. 

Upjohn : for the executors. 

My contention is that on January 28th, 1890, there was a meet- 
ing of the creditors of the testator, at which the executors produced 
an account of receipts and payments, in which their claim to retain 
was shown. If that were so, the right to retain is not affected by 
the Bankruptcy Act, and these sums retained do not form part of 
the estate which vests in the trustee. The right of retainer is a 
common law right, and extends only to moneys actually or con- 
structively got in by the executor. Two previous Acts have been 
thought to abolish that right, but in neither case has it been so 
held by the Courts. The first was the 82 & 88 Vict. c. 46, 
commonly called Mr. J. Hinde Palmer's Act, which abolished the 
distinction between specialty and simple contract debts, but in 
Crowder v. Stewart (L. R. 16 Ch. Div. 868 : 50 L. J. Ch. 136 : 
29 W. R. 831), it was held that the right of retainer was not 
affected by that Act. Again in Lee v. Nuttali (L. R. 12 Ch. Div. 
61 : 48 L. J. Ch. 616 : 41 L. T. 868 : 27 W. R. 805), it was held 
that " An executor's right to retain a debt due to himself does not 
make him a secured creditor within the meaning of the Judicature 
Act, 1875, section 10, and his right to retain is not affected by that 
section." Then we come to section 125 of the Bankruptcy Act, 
1888, which provides by subsection (1) that " Any creditor of a 
deceased debtor whose debt would have been sufficient to support a 
bankruptcy petition against such debtor, had he been alive, may 
present to the Court a petition in the prescribed form praying for 
an order for the administration of the estate of the deceased debtor, 
according to the law of bankruptcy." By subsection (2) " Upon 
the prescribed notice being given to the legal personal representa- 
tive of the deceased debtor, the Court may, in the prescribed 
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manner, upon proof of the petitioner's debt, unless the Court is 
satisfied that there is a reasonable probability that the estate will 
be sufficient for the payment of the debts owing by the deceased, 
make an order for the administration in bankruptcy of the deceased 
debtor's estate, or may upon cause shown dismiss such petition 
with or without costs." And by subsection (5) " Upon an order 
being made for the administration of a deceased debtor's estate the 
property of the debtor shall vest in the official receiver of the 
Court, as trustee thereof, and he shall forthwith proceed to realise 
and distribute the same in accordance with the provisions of this 
Act." (Counsel referred to In re Gould, Ex parte the Chief 
Official Receiver , see ante, Vol. IV., p. 202 : L. R. 19 Q. B. D. 92 : 
56 L. J. Q. B. 888 : 56 L. T. 806 : 85 W. R. 569.) There is no 
question here as to the validity of the debt and as to the existence 
of the retainer. 



1891. 

In re 

Williams, 

Ex PARTE 

Lewis & 
Evans. 



Methold : for the official receiver. 

I do not now say there is no claim to retain, but what I do say is 
that there was no retainer here until after the administration order 
was made. The account furnished to us shows that there could 
not be. From that account it appears that both on March 8th, 
when the petition was presented, and on March 28th when the 
administration order was made the executors had actually paid away 
more money than they had received. They could not, therefore, 
have retained them. On April 5th, they received two sums out of 
which they retained their debt. 



[Vaughan Williams, J. : If the money was not received by the 
executors until after the administration order, it seems to me to be 
hardly arguable that the executors could retain. On the other 
hand, if the money was received before the administration order, or 
rather, before the notice given to the executor under subsection (9) 
of section 125, it seems hardly conceivable that it can be argued 
that the right was taken away. It depends on when the money was 
received, and that date will in my opinion determine the whole 
matter.] 

My contention is that the account furnished shows that the 

f3 



68 BANKRUPTCY REPORTS. 

I89i. money was not retained until April 5th. On the other hand, the 
jjp^ executors say the accounts show that there was a retainer on 
Williams, January 28th, 1890. 

Ex PARTS 



LBWI8 & 

Evans. 
Judgment. 



Cave, J. : 

I entirely agree with what has just fallen from my brother 
Williams. The best course will be for us to send the case back to 
the County Court judge, to enquire when this money was received. 



Vauohan Williams, J.: concurred. 



Case sent back accordingly. 



Solicitors : Schultz & Son, agents for G. & C James, Merthyr 

Tydfil, for the executors. 
Turner <& Hacon, agents for Beddoe, Merthyr Tydfil, 
for the official receiver. 
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In re HULTON, Ex pabte MANCHESTER and COUNTY divisional 

BANK LIMITED. ™££ 

Gate, J., 
Bankruptcy Act, 1883, section 44 and 

Vaughan 
Property of bankrupt — Moneys stolen by cashier of bank — Parchase of shares — Williams, J. 

Right of bank to shares purchased. 1891. 

Certain moneys entrusted to the cashier in a bank by his employers for January 15th 
banking purposes were misappropriated by him and used in payment 
for the purchase of mining shares. 

The cashier then absconded and was adjudicated bankrupt in his 
absence, but an application by the bank for an order that they were 
entitled to the shares purchased with the stolen moneys was refused by 
the County Court judge. 

Held : That the decision of the County Court judge was wrong ; and 
that an order must be made on the trustee in the bankruptcy directing him 
to deliver up the shares in question to the bank. 



T 



HIS was an Appeal on behalf of the Manchester and County 
Bank, Limited, against the refusal of the judge of the County 
Court at Oldham, to make an order declaring that certain gold 
mine shares standing in the name of the bankrupt were the pro- 
perty of the appellants, and to direct the trustee to deliver up the 
scrip and other documents of title to such shares to the bank. 

The bankrupt, J. H. Hulton, was formerly employed by the 
Manchester and County Bank as cashier at the branch bank at 
Oldham. 

On January 27th, 1890, fifteen £100 notes were sent from the 
head office at Manchester to the cashier at Oldham for banking 
purposes. 

On January 28th, 1890, a letter was received by Messrs. 
Beazley A Co., a firm of stockbrokers in London, from Hulton 
containing fifteen £100 notes in payment for certain mining 
shares, 

Messrs. Beazley dt Co. did not take the numbers of these notes, 
but they paid them into the Holloway Branch of the South 
Western Bank when the numbers were taken, and the notes so paid 
in were afterwards found to be identical in amounts, dates and 
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1891. numbers, with those sent from the head office to the Oldham 

lT» branch - 
Hulton, On February 1st, 1890, Hidton absconded, and on the same day 

1«X PARTE 

Manchester a warrant was obtained against him by the Manchester and County 
Bank. Bank on a charge of embezzlement, but they failed to effect his 
arrest. 

An order of adjudication having been made against Hidton in his 
absence, the Manchester and County Bank applied for an order 
directing the trustee to hand over to them the shares paid for with 
the stolen money, but this application was refused by the County 
Court judge who held that the bank could not claim the produce of 
the stolen notes but could only prove against the bankrupt's estate 
for the loss sustained by the theft. 

From that decision the Manchester and County Bank now 
appealed. 

Smyly : for the Manchester and County Bank, Limited. 

The appellants are entitled to the shares which can be shown to 
have been bought with the money taken by the cashier from the 
bank. The notes were put into the care of the cashier as the 
servant of the bank. He held the notes in a fiduciary relation, and 
when he committed a breach of duty to his masters in stealing the 
notes and purchasing the shares, as the notes can be traced in the 
purchase of the shares, the bank can follow and claim them against 
the trustee. 

Yate Lee : for the trustee. 

I do not say that when a felony has been committed the property 
stolen cannot be followed, but what I contend is that that doctrine 
does not extend to a case where things have been purchased with 
stolen property. The doctrine of following the property has never 
been so extended, and in certain cases a person might have to elect 
which property, that stolen or that converted would be taken. 
There cannot be any such right of election. Suppose a horse 
is stolen and given in exchange for shares. (Counsel referred to 
Bentley v. Vilmont, L. R. 12 App. Cas. 471 : 67 L. J. Q. B. 18 : 
67 L. T. 864 : 86 W. R. 481 ; In re Halle? s Estate, L. R. 
18 Ch. Div. 696 : 49 L. J. Ch. 416 : 42 L. T. 421 : 28 W. R. 
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782 : Lister dt Co. v. Stubba, L. R. 45 Ch. Div. 1 : 59 L. J. Ch. 1891. 
570 : 63 L. T. 75 : 88 W. R. 548.) £Ti 

HULTON, 
EX PARTE 

Cave, J : Mauchesteb 

and County 

As soon as I heard the facts I must say that I thought this Bank. 
case was really unarguable. I have listened to Mr. Yate Lee's u gmen 
ingenious argument, and I am bound to say that I remain of the 
same opinion. It is admitted that if this clerk had stolen the fifteen 
notes and retained them the trustee must have been ordered to 
give them up. But it is said that as the notes were exchanged 
into shares, something was effected so as to enable the trustee to 
keep the proceeds. It is in my opinion impossible to find any 
authority for that statement. The appeal must be allowed, and 
there will be an order on the trustee to deliver up the shares and 
to do all things necessary to vest them in the appellants. 

Vauohan Williams, J. : 
I am of the same opinion. 

Appeal allowed. 

Solicitors : Sale, Seddon dt Co., Manchester, for the appellants. 
Field, Roscoe dt Co., for the trustee. 
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divisional !n be ASHTON, Ex parte MoGOWAN. 

COURT. 

Before Bankruptcy Act, 1883, section 4, subsection 1 (g). 

Cave, J., 

and Act of bankruptcy — Solicitor — Notice of Act of Bankruptcy — Notice given to 
_y auohak managing clerk — Sufficiency of Notice. 

1891 « Where a solicitor, with the consent of the client, puts his managing 

JanuaZ \W solicitor in his place to conduct and manage the matter which the solicitor 

and 19th. was retained to conduct, notice of an act of bankruptcy to the managing 

clerk will be notice to the solicitor. 

But, apart from any question of substitution, the mere fact that a man 
is a managing clerk will not constitute notice of an act of bankruptcy to 
him notice to his principal. 



T 



HIS was an Appeal against an order of the judge of the County 
Court at Manchester by which it was declared that two deeds 
executed by the bankrupt on November 19th, 1889, were void as 
against the trustee in the bankruptcy on the ground that the title 
of the trustee related back to a date earlier than that on which the 
said deeds were executed, by reason of a previous act of bankruptcy 
committed by the debtor. 

On June 18th, 1889, a bankruptcy notice, under section 4, sub- 
section 1 (g) of the Bankruptcy Act, 1888, was issued by one Poorc 
against William Ashton, who carried on business as a machinist 
and engineer at Manchester, with the requirements of which 
notice the debtor did not comply. 

On September 26th, 1889, a bankruptcy petition, founded on 
this act of bankruptcy, was presented against the debtor by one 
Stavert, but owing to an adjournment for the purpose of the trial of 
a disputed question, a receiving order was not made against the 
debtor until March 20th, 1890. 

On November 19th, 1889, the deeds sought to be set aside by the 
trustee were executed by the bankrupt in connection with the sale 
of his business to the present appellant, Horace McGowan, the 
contention of the trustee being that his title related back to the 
time of the act of bankruptcy committed by the bankrupt in 
June, 1889, and that Mr. McOotvan was not within the protection 
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of section 49 of the Bankruptcy Act, 1888, because he had either 1891. 
himself or by Mr. J?. G. Thompson, the solicitor employed by him j~^ 
in the transaction, and one Wood, the solicitor's clerk, knowledge Ashton-, 

EX PARTE 

of the act of bankruptcy. McGowax. 

The County Court judge found that neither Mr. McGowan nor 
Mr. Thompson, had knowledge of the act of bankruptcy, but that 
Wood, the solicitor's clerk, had : and he directed the deeds to be 
set aside. 

From that order Mr. McGowan now appealed. 

Sidney Wool/, Q.C. (Wharton and Austin with him) : for the 
appellant. 

The question is whether Mr. McGowan had notice of the act of 
bankruptcy and whether it was a sufficient notice. The County 
Court judge found that Mr. McGowan himself had no notice, 
neither had Mr. Thompson the solicitor employed in the business, 
but that Wood had notice. Wood was the managing clerk to 
Mr. Thompson. He was acquainted with the bankrupt, Ashton, 
who asked him to find a purchaser of his business. Wood was to 
have £100 if this was done, and eventually the business was sold 
to Mr. McGowan, the solicitor employed by the purchaser in the 
matter being Wood's master, Mr. R. G. Tlwmpson. One of the 
occasions actually alleged when notice was given to Wood was on 
October 9th, 1889, when Staverfs petition came on for hearing 
when Wood happened to be present in Court. But even if Wood 
had notice it is not sufficient. He was not an agent to receive 
notice, and Mr. McGowan could not constructively be bound by it. 
Wood was simply the managing clerk to Mr. Thompson who was 
the solicitor employed in the matter of the purchase by the 
appellant. 

Bigham, Q.C. (Sutton, with him) : for the trustee. 

If a person, whether he be a solicitor, a clerk, or a layman, is a 
person put forward by the assignee to negociate the business, the 
knowledge of that person is the knowledge of the assignee himself. 
Here Wood was appointed by McGowan to carry out the whole 
business. 

[Cave, J. : Wood acted for Thompson. He owed a duty to 



74 BANKRUPTCY reports. 

1891. Thompson. What duty did he owe to McGowan t Thompson paid 
In rb ^im * or a ^ he d*^ ^is duty was to communicate the fact to 
Ashtox, Thompson, which he did not do.] 

El PARTE * J 

McGowan. 

It is possible for a man to be the servant of the solicitor and 
agent of the client at the same time. Wood had really the 
management of the whole transaction, and the part taken by 
Thompson was quite a secondary one. It is true that the retainer 
was to Thompson, Wood not being a solicitor. My contention is, 
that it does not matter that the retainer is given to a solicitor, if 
that solicitor leaves the business to a clerk, a notice coming to the 
clerk in such a case is notice to the solicitor and so to the client. 
If the clerk neglects his duty it is unfortunate for the person who 
employs the solicitor. Wood was getting £100 from the bankrupt 
for the introduction of McGowan. He had a personal interest 
for carrying the business through, and he would be disinclined to 
make too much of any difficulty which woijld prevent the trans- 
action being carried through. 

[Cave, J. : If Wood did owe a duty to McGowan, as to which I 
express no opinion at present, he had put himself into an entirely 
wrong position. His duties conflicted.] 

In Brewin v. Briscoe (2 E. & E. 116 : 28 L. J. Q. B. 829 : 7 
W. R. 584.) " On November 22nd, 1858, afi.fa. was put into 
the premises of W., a trader, on a judgment obtained by B. (the 
now defendant) in an action of B. v. W. On November 28rd W. 
committed an act of bankruptcy by absenting himself. On 
November 24th the goods seized under the Ji. fa. were advertised 
for sale by auction, and two creditors of W. on the same day, gave 
a written notice to the auctioneer and the sheriff's officer in posses- 
sion that W. had committed an act of bankruptcy. On the same 
day U., an attorney, who had acted as agent for P. & S., B.'s 
attorneys in the action, in the service of the writ of summons upon 
W., was informed by the attorney of the two creditors that W. had 
committed an act of bankruptcy. P. & S. on the same day wrote 
to U. the following letter, headed ' B. & W.' * The sheriff is in 
possession here, and we have expected that bankruptcy would 
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ensue. We saw defendant last evening and as he did not appear i89i. 
to contemplate such a step, we think it desirable to endeavour to j^ B 
get an assignment from the sheriff, as we should then have an Ashton, 

XmX PARTE 

opportunity of disposing of the stock, &c, to the best advantage. McGowan. 
We will therefore thank you to see the officer ; and if an inventory 
has been taken the matter could be readily completed. You will 
be good enough to let this have your immediate attention, as if 
anything is to be done it must be done quickly.' On November 
25th, and after the receipt of this letter, U. was told both by the 
auctioneer and by the sheriff's officer, that notice of an act of bank- 
ruptcy by W. had been served on them. U., however, then directed 
the officer to get a bill of sale of the goods executed by the sheriff 
to B. After this, on the same day, U. wrote to P. & S. : — ' I fear 
my services have been called in when too late,' ' although I believe 
no petition has been presented as yet.' The bill of sale of the 
goods to B. was executed by the sheriff on November 26th. On a 
later hour of the same day a petition in bankruptcy was filed 
against W., and on November 27th W. was adjudicated bankrupt. 
U. caused the goods to be sold on December 13th and 14th follow- 
ing. It was held that U., upon the receipt of P. & S.'s letter of 
November 24th, became B.'s agent to conduct the execution, with 
a discretion as to the manner of conducting it ; that notice after 
that to XJ. of an act of bankruptcy by W., was notice to B. ; that 
U. had such notice before the execution was completed by sale ; 
and that, therefore, W.'s assignees in bankruptcy were, by reason 
of the Bankrupt Law Consolidation Act, 1849 (12 & 18 Vict. 
c. 106, s. 188), entitled to recover against B. in an action of 
trover for the goods." In Pennell v. Stephens (7 C. B. 987), it 
was held that an intimation given by a clerk of a defendant's 
attorney, to a clerk of the plaintiff's attorney, that the defendant 
has committed an act of bankruptcy — the clerk to whom it is given 
not being shown to be a managing clerk or to have communicated 
the matter to his principal — was not such a notice as would defeat 
an execution under the proviso in the 2 & 3 Vict. c. 29, s. 1. 
But " Quaere, whether a notice to one who is shewn to be a 
managing clerk would suffice." (Counsel also referred to Pike 
v. Stephens, 12 Q. B. 465.) What I say is that where a client 
employs a solicitor notice to the solicitor is notice to the client, 
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1891. and where a solicitor is so employed he has an implied authority to 

IiTbb employ another person as deputy, and where he does so knowledge 

Ashton, coming to the deputy is knowledge of the client. Here Thompson 

McGowan. in any event was the alter ego of McOoican, and Wood was the 

alter ego of Thompson. On November 5th, 1889, Thompson was 

retained, and on November 6th Wood went with McOowan to look 

over the works of the bankrupt. He immediately began to act in 

the matter. 

Sidney Woolf, Q.C. : in reply, referred to Williams v. Williams 
(L. R. 17 Ch. Div. 487) : Kennedy v. Green (8 M. & K. 699) : 
Waldy v. Gray (L. R. 20 Eq. 288) : In re Cousins (£.. R. 81 
Ch. Div. 671.) 

Cave, J. : 

Judgment. I am of opinion that in this case the County Court judge has 

come to a conclusion which does not commend itself to my judg- 
ment. There is certainly more than one ground on which it is 
impossible to say that the alleged notice was such as to affect 
McGowan in this case. 

It was said first that McGowan had retained and employed Wood 
and had constituted him his agent and alter ego, so as to make the 
notice to Wood notice to McGowan. That seems to have been the 
impression of the County Court judge at first, but subsequently he 
seems to have modified that impression, and to have been more 
inclined to look on Wood as the alter ego or agent of Thompson 
and not of McGowan. It is quite clear that McGowan did not 
constitute Wood his alter ego or agent in the matter. He had 
understood that Ashton wanted to dispose of his business, and on 
November 5th with a view to make enquiries as to the property, he 
retained Thompson to act as his solicitor in the negociation. No 
doubt by that act he did constitute Thompson his agent in the 
matter, and notice to Thompson would have been notice to McGowan. 
But there was no actual notice to Thompson. With regard to Wood 
it is clear that McGowan did not constitute him his agent. He 
had gone to Thompson and retained Thompson, and although it is 
true that McGowan went with Wood to see Ashton, yet Wood 
went, because as Thompson's clerk he was told to go and help in 
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the enquiries. There is no pretence for saying that McGowan ever i89i. 
retained or employed Wood, He retained and employed Thomp- j^a 
son, and he went about with Wood as the managing clerk of Ashww, 

^ ° EX PARTS 

Thompson, and not as his own exclusive agent in the matter. McGowan. 

I am also of opinion that there is no ground to come to the 
conclusion that Thompson had constituted Wood his substitute in 
the matter. We may, I think, accede to the proposition which 
seems to have been laid down in Brewinv. Briscoe (2 E. & E. 116), 
and take it as settled that where an attorney with the consent of 
the client — for I think that is what is meant — puts his managing 
attorney in his place to conduct and manage the matter which the 
attorney was retained to conduct, in that case he does put the clerk 
into the position that notice to the clerk is notice to the solicitor 
and to the client. It is abundantly clear, however, that here there 
was not such substitution. Thompson was employed to conduct 
the business. He was not disabled by any physical cause from 
conducting it, and although he did not do everything himself, yet 
it is clear that he did not delegate the whole matter to Wood. On 
the contrary, on November 9th he went to see Stavert himself to 
make enquiries, and on November 11th he put to Stavert the most 
pertinent enquiry whether there was anything against the purchase. 
These instances alone, without going further, are sufficient to show 
that Thompson did not substitute Wood to act entirely in his place, 
and so far from that he retained control of the matter, and made 
important enquiries in it. 

These two considerations are really sufficient to dispose of this 
case, because if Wood was not the substitute of McGowan or of 
Thompson, notice to him could in no case be notice to McGowan 
or Thompson. It is said that the doctrine of constructive notice is 
a very difficult one. I dare say it is, and it may be one with which 
the judges of the Chancery Division have more experience, but I 
have had occasion to look more or less carefully into the question 
of constructive notice, and I have arrived at the conclusion, in 
which I think I am supported by some members of the Court of 
Appeal, that the doctrine of constructive notice is one which has 
been carried far enough, and that it ought not to be carried one 
single step further than at present. I am certainly not prepared 
to hold that the mere fact that a man is a managing clerk, apart 
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1891. from any substitution to manage the business, would make notice 

IiTrb *° k™ no ^ ce *° h* 8 principal. 
Ashtoic, Even if I am wrong in what I have already said, however, there 

Ex PARTE . «• 

McGowan. are other points which are quite sufficient to dispose of this case. 
In the first place, I am not satisfied at all that notice was ever 
given to Wood by Stavert as is alleged. The knowledge which 
Wood had was certainly not acquired in the business which was 
then being transacted. It is clear that as early as October 12th, 
before Thompson was retained, Wood knew of Stavert's peti- 
tion. The evidence of the communication of the notice was the 
evidence of Stavert and Wood, and neither are witnesses on 
whom great reliance can be placed. I am not at all sure that 
the County Court judge did not think that the onus of proving 
that Wood had no notice lay on McGowan. I am not at all sure 
that he was right in that. If McGowan had been alleged himself 
to have had notice, the onus would no doubt lie on him to prove 
that he had no notice. But where it is sought to prove that there 
was not a personal notice, but a constructive notice to some one 
else, it seems to me that the onus is shifted. If not it would have 
to be shown that certain persons had no notice given to them which 
might be a matter of the greatest difficulty. Apparently on the 
view he took of the onus of proof, the County Court judge seems to 
have come to the conclusion that notice was given to Wood. But 
even putting that aside, it seems to me on the evidence that there 
seems far more reason to suppose that notice was not given to 
Wood. Wood knew it before, and that must be borne in mind when 
we consider this question. Stavert says he communicated with 
Wood about it in October, and he knew that Wood knew of the 
existence of the petition. Therefore, he could not have communi- 
cated the existence of the petition to Wood as a matter of which 
Wood knew nothing before. It may be said that although Wood 
knew of the matter before, in order to fix his principal notice must 
be given to him in the course of the proceedings, and Stavert would 
give him notice. But that proceeds on the supposition that the 
person giving notice should desire that the communication should 
be brought to the knowledge of the principal. Here the evidence 
shows that the direct contrary was the case. Wood would not get 
his £100. Stavert expected to be paid his bill out of the purchase 
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money, and Ashton wished to sell his property. There is no doubt 1891. 
that if Wood and Stavert conversed about the petition, the object iJTre 
of the conversation was to consider how it should be prevented from Ashton, 

r EX PAHTE 

coming to the knowledge of Thompson and McGowan, so that McGowan. 
nothing might come in the way of their getting advantage from the 
proposed purchase. That is manifest from what took place on 
November 11th, when Thompson in the presence of Wood, asked 
Stavert whether there was anything in the way o£ the transaction. 
An opportunity was then given to Stavert to say at once that there 
was, and that he had already told Wood so. So far from that he 
said on the contrary that there was nothing in the way of the trans- 
action. It is clear that Stavert did not communicate the knowledge 
to the managing clerk, in order that it might be communicated to 
Thompson or McGowan, and if it had been talked over, it was 
talked over for the purpose of being concealed from Thompson and 
McGowan, and not for the purpose of being communicated to either 
of those parties. It was against the interest of Wood that the 
matter should be so communicated. It was against Stavert's 
interest : and both stood by when Thompson asked the question. 
There was in fact a guilty conspiracy to conceal the knowledge, and 
so far from Thompson and McGowan knowing anything, they 
were induced to complete the purchase without knowing of the 
petition which might lead McGowan to refuse to go on, lest the 
transaction should afterwards be set aside. It is impossible to 
impute knowledge so acquired by Wood in the course of the case — 
even if it were so acquired which as I have said I am not satisfied 
of — it is impossible to impute such notice to McGowan or Thomp- 
son, and I am quite unable to agree with the decision at which the 
County Court judge arrived. 

Vaughan Williams, J. : 
I am of the same opinion. 

Appeal allowed. 

Solicitors : Bell, Brodrick dt Gray, agents for R. O. Thompson, 

Manchester, for the appellant. 
Sampson dt Price, Manchester, for the trustee. 
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Januarv22nd. ^ ne ru ^ e8 prescribed in connection with the issuing of a bankruptcy 

notice against a debtor must be strictly complied with, and where any 
informality has occurred with respect to such notice the Court will not, 
as a general rule, treat the informality as a mere formal defect and allow 
it to be amended under section 143 of the Bankruptcy Act, 1883. 

A distinction exists in this respect between a bankruptcy notice and a 
petition, and in the event of a mere informality with regard to the 
latter, amendment will, unless the debtor has been misled, in general, 
be permitted. 

Rule 258 of the Bankruptcy Rules, 1886 — which provides that a bank- 
ruptcy petition against a debtor to any company or co-partnership duly 
authorised to sue and be sued in the name of a public officer or agent of 
such company or co-partnership, may be presented by such public officer 
or agent as the nominal petitioner for and on behalf of such company 
or co-partnership, on such public officer or agent filing an affidavit 
stating that he is such public officer or agent and that he is authorised 
to present such petition — does not apply to companies incorporated under 
the Companies Acts, but only to unincorporated companies authorised to 
sue and be sued in the name of a public officer or agent. 



T, 



HIS was an Appeal from an order of the Judge of the County 
Court at Edmonton by which he dismissed a petition for a receiving 
order presented against the debtor. 

The petition was by a Company — Dan Rylands & Co. Limited — 
in respect of a debt for £219 7*. 6d. for which judgment had been 
recovered against the debtor, and the act of bankruptcy alleged was 
the non-compliance of the debtor with the requirements of a 
bankruptcy notice served upon him under section 4, subsection 1 (g) 
of the Bankruptcy Act, 1888. 

The petition was in the form following, and was " signed on 
behalf of Dan Rylands & Co. Limited by Wilton Brook, 
Secretary : " — 
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"We, <fec, hereby petition the Court that a receiving order be iggi. 
made, &c, and say £^ 

. Collier, 

" 1. That the said Collier has for the greater part of six months Ex parte 
next preceding the presentation of this petition carried on business limited. 
at , within the district of this Court. 

" 2. That the said Collier is justly and truly indebted to us in 
the sum of £219 Is. 6d. 

" 8. That we do not, nor does any person on our behalf, hold 
any security on the said debtor's estate or on any part thereof for 
the payment of the said sum. 

" 4. That Collier within three months before the date of the 
presentation of this petition has committed the following act of 
bankruptcy, namely : The debtor has failed to comply before the 
14th day of October, 1890, with the requirements of a bankruptcy 
notice duly served upon him." 

At the hearing of the petition several objections to it were taken 
on behalf of the debtor, but it was dismissed by the County Court 
judge on the one ground that an affidavit had not been filed in 
compliance with Rule 258 of the Bankruptcy Rules, 1886, which 
provi<)es that "A bankruptcy petition against, or bankruptcy 
notice to, any debtor to any company or co-partnership duly 
authorised to sue and be sued in the name of a public officer or 
agent of such company or co-partnership, may be presented by 
or sued out by such public officer or agent as the nominal peti- 
tioner for and on behalf of such company or co-partnership, on 
such public officer or agent filing an affidavit stating that he is 
such public officer or agent, and that he is authorised to present 
or sue out such petition or bankruptcy notice." 

From the order dismissing the petition the petitioning creditor 
now appealed. 

Herbert Reed (Waddy with him) : for the petitioning creditor. 

The County Court Judge was clearly wrong on the point on 
which he decided this case, because Rule 258 has nothing to do 
with it. That rule applies to corporations constituted by Act of 
Parliament who are authorised to sue and be sued by an officer. 
This petition is not presented under that rule at all. It is pre* 

m.b. — vol. vm. a 
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1891. sented under Section 148 of the Bankruptcy Act, 1883, which 
j^ B provides that "For all or any of the purposes of this Act a 
Collibr, corporation may act by any of its officers authorised in that behalf 
Dan Rylandb under the seal of the corporation, a firm may act by any of its 
members, and a lunatic may act by his committee or curator 
bonis" There is no doubt as to the authority here. I have not 
actually got it, because it is in the minute book of the company, 
but I have a certificate of it. It was never asked for at the 
County Court, but it can be produced if necessary. The authority 
authorises the secretary in terms to issue a bankruptcy petition. 
A further chief objection by the debtor to this petition is taken 
under paragraph 2 of it, and it is said that the consideration of 
the debt is not stated. But there is no ambiguity because the 
affidavit of debt filed according to Form 12 of the Bankruptcy 
Rules, 1886, at the time when the petition was presented, explains 
what the debt was for, namely : "for the amount due on a judg- 
ment in the Queen's Bench Division of the High Court, £212 for 
goods sold, and £7 Is. 6d. for costs." In any case this objection 
is a purely formal one, which the Court could amend. No 
injustice has been done to any one. When the debt is on a 
judgment it is not necessary to state the consideration. Another 
objection to this petition is under paragraph 4, and it is said that 
the act of bankruptcy is not sufficiently alleged. But the state- 
ment in this petition is even more full than that in the case of In 
re Lorrimcur, Ex parte Constable (see ante 9 Vol. VII., p. 285), 
and in any event it is a mere formal defect. Even assuming the 
defects stated do exist they are all formal defects which can be 
cured under section 143 of the Bankruptcy Act, 1888, which 
provides that " No proceeding in bankruptcy shall be invalidated 
by any formal defect or by any irregularity, unless the Court before 
which an objection is made to the proceeding, is of opinion that 
substantial injustice has been caused by the defect or irregularity, 
and that the injustice cannot be remedied by any order of that 
Court." 

Ritter : for the debtor. 

My first contention in the County Court was that the affidavit 
had not been filed under Rule 258. 
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[Cave, J, : That rule does not apply here. It applies to unin- ig9i. 
corporated companies.] hTiLR 

COLLIBR, 

The County Court judge dismissed the petition on that ground. Dan Rylands 
But I say further that the bankruptcy notice in this case was 
informal. The petition itself is also defective. The petitioner is 
wrongly described. The petition is signed by the secretary on 
behalf of the company. The consideration for the debt is not 
stated as is required by Form 10 of the Bankruptcy Rules, 1886. 
There is also a discrepancy between the amount stated in the 
petition and the amount stated in the affidavit filed in its support. 
Lastly, there is no proof of authority by the company to the person 
who signed the petition. 

Cave, J. : 

This is an appeal from a decision of the County Court judge who Judgment. 
dismissed the petitioning creditor's petition for a receiving order 
on the ground that an affidavit had not been filed in compliance 
with Rule 258 of the Bankruptcy Rules, 1886. I have already 
expressed my opinion during the course of the argument that 
Rule 258 does not apply to incorporated companies but only to 
unincorporated companies authorised to sue and be sued in the 
name of a public officer or agent. It follows, therefore, that 
the decision of the County Court judge on that point cannot be 
supported. 

A number of other points were, however, put forward in the 
Court below which, at the request of counsel, were noted on the 
judge's notes and have now been taken before us on appeal The 
first objection raised was that the bankruptcy notice was informal. 
But we have been referred to the Form in the Act and we find 
that the bankruptcy notice here is in exact compliance with the 
Form. It follows, therefore, that there is nothing wrong in the 
bankruptcy notice. 

Then we come to the petition, and undoubtedly there is a con- 
siderable distinction to be drawn between a petition and a bank- 
ruptcy notice. Due service of a bankruptcy notice is necessary 
in order to constitute an act of bankruptcy, and it is more important 
that the rules and regulations should be properly complied with 

o 2 
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1891. than in the case of a petition for adjudication. When the act of 

InTb bankruptcy has been committed then the petition is a less formal 

Collier, matter and one as to which it is not necessary to take exactly the 

Ex PARTB y " m 

Dan Rylanps same view. Very soon after the Act of 1888 came into operation 
several cases were brought before the Courts with reference to a 
bankruptcy notice, and on more than one occasion the members of 
the Court of Appeal expressed the opinion that since the commis- 
sion of an act of bankruptcy was a serious matter and involved 
consequences of what has been called a penal nature, it was 
important to see that the necessary preliminaries were complied 
with. But when those preliminaries have been complied with, and 
when the act of bankruptcy has been committed, there seems no 
good reason why section 148 of the Bankruptcy Act, 1888, should 
not receive interpretation. Section 143 is general in its terms, but 
a petition in bankruptcy is clearly a proceeding within the meaning 
of that section. 

The objection to the petition was, first, the way in which the 
petitioner is described. As to that we have consulted the learned 
registrar (Mr. Begistrar Brougham), and he says the petition is in 
the form which is always adopted, and we, therefore, shall not hold 
it to be invalid unless it is quite clear that it is not in compliance 
with the terms of the Act. I cannot see that it is not in compliance 
with the terms of the Act. The form has been long in use, and 
it may be argued from that that it is the way in which the Act has 
been generally understood. It is not suggested that the debtor 
has been misled in any way, and it seems to me that the objection 
as to the way the petitioner is described has failed. 

We next come to the objection with regard to the want of the 
proper statement of the consideration. In that the petition is 
defective in so far that it states only " That the said Collier is 
justly and truly indebted to us in the sum of £219." But having 
come to the conclusion that it is to that extent defective, we must 
next enquire whether it has produced injustice. It has not done 
so here. The debtor does not pretend to say he was misled in any 
way or prevented from availing himself of any rights to which he 
was entitled ; and under those circumstances it seems to be one of 
those defects pointed at in section 148. Therefore, the County 
Court judge would have been bound to have amended it if the 
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objection had been relied on before him. From the course the 1891. 
case took that objection was not raised before him, and we must i^Teb 
do what he ought to have done if it had become necessary for Collier, 
him to consider the point, and we must direct the petition to be Dan Rylands 

- , Limited. 

amended. 

Further, it was said that there was a discrepancy between the 
amount stated in the petition and the amount stated in the affidavit 
filed in its support. When we come to look at it, however, there is 
really no discrepancy. The petition claims £219. The affidavit 
divides that sum into two : £212 for goods sold and delivered, and 
£7 costs. The two together make up £219. 

Lastly, it is said that no proof was given that the petition was 
signed by a person authorised by the company — authorised under 
seal to sign it. That is a point which did not come before the 
County Court judge for decision. Therefore we must do what he 
would have done had it come before him. He would have called on 
the company to prove the authority, and they must have done so ; 
and if they had not got the materials there they must have asked 
for an adjournment. Proof of the authority has not been given 
even to-day, and although there does appear to be a copy of the 
authority on the file, there is no affidavit verifying the copy as being 
a true copy. So far as that is concerned we ought to adjourn the 
case in order that that authority may be proved and for that 
purpose the case may go back to the County Court judge and may 
be reheard before him for the purpose of enabling the appellants 
to produce the authority. The petition must be amended as I have 
said by inserting the consideration for the debt, and the question 
of the authority must go before the County Court judge to be 
settled. 

Vauohan Williams, J. : 
I am of the same opinion. 

Petition amended and sent ba&k accordingly. 

Solicitors : Learoyd, James & Mellor, for the appellants. 
Medcalf & Medcalf for the debtor, 
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In be DODDS, Ex pabte BEOWN. 

Bankruptcy Act, 1883, section 44. 
Property of bankrupt — Informal transfer of shares — Right of trustee. 

In 1880 the respondent became entitled to a legacy of £6,000 tinder a 
will of which the bankrupt, who was a solicitor, was appointed sole 
executor. 

This legacy was not paid over to the respondent by the executor, but he 
stated that it had been safely invested for her, and up to the time of the 
act of bankruptcy he paid to her a sum of £300 yearly, being interest at 
the rate of 5 per cent., in respect of it 

In 1889 the executor absconded and was adjudicated bankrupt in his 
absence. 

A document, which it was shown was executed by the bankrupt in 
1887, was then discovered at his office amongst other papers of the 
respondent, purporting to be a transfer to her of twenty £50 shares in an 
iron company in consideration of £500. 

The document was informal in character and no notice of it had been 
given to the company or to the respondent. 

The respondent having obtained possession of the certificates of the 
shares, application was made by the trustee in the bankruptcy for an order 
directing her to hand them over to him. 

Held : That the shares in question did not form part of the estate of the 
bankrupt ; and that the respondent was entitled to retain possession of 
them as against the trustee. 



HIS was an Application by the trustee in the bankruptcy of 
Joseph Dodds for an order directing Miss Margaret Coates, of the 
Hall, North Cave, Yorkshire, to deliver up a certain deed of 
transfer and twenty share certificates in the Tees Bridge Iron 
Company alleged to form part of the estate of the bankrupt. 

By his will, dated May 25th, 1874, one John Russell, bequeathed 
to Miss Coates, a legacy of £6,000. 

On April 18th, 1880, the testator died, his personal estate being 
sworn under £80,000, and Joseph Dodds, the present bankrupt, 
who had an extensive practice as a solicitor at Stockton-on-Tees, 
being the sole executor of the said will. 

The legacy of £6,000 was not paid over to Miss Coates by Joseph 
Dodds, who stated that it had been safely invested for her, and up 
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to the time of the act of bankruptcy he paid to her the sum of i89i. 
£300 yearly as interest, at the rate of 5 per cent., in respect of it. i^ 1 ^ 

In 1889, Joseph Dodds absconded, and a receiving order was Dodds, 
made against him, upon which he was adjudicated bankrupt on Bhown. 
April 2nd, 1889. 

It then transpired that in 1887 a document had been executed 
by Joseph Dodds purporting to be a transfer of twenty £50 shares 
in the Tees Bridge Iron Company to Miss Coates in consideration 
of £500. This document was attested by M. B. Dodds, a son of 
the bankrupt, but it was not then dated, nor was any intimation 
of it given to Miss Coates, or to the company; but after being 
executed it was handed to one of the clerks in the bankrupt's 
office, who put it into an envelope together with the share certifi- 
cates and placed them in a pigeon-hole in the strong box. 

In May, 1889, Miss Coates obtained possession of the transfer 
and the certificates, the date 1887 being then inserted in the 
transfer as ascertained from the attesting witness, and notice given 
to the company. A proof for £6,000 due to her under the will of 
John Russell was subsequently tendered by Miss Coates against 
the bankrupt's estate, the shares in question being estimated as 
part security. 

Application was now made, however, by the trustee in the 
bankruptcy for an order, declaring that he was entitled to the 
shares, and directing Miss Coates to hand them over to him. 

Winslow, Q.C. (Yate-Lee with him) : for the trustee. 

The receiving order was made against the bankrupt in March, 
1889. The deed of transfer was not presented to the company for 
registration until June, 1889, three months after the receiving 
order. When the transfer was signed by Joseph Dodds it was 
not dated, and was not in consideration of a sum then paid by 
Miss Coates. The bankrupt, knowing that he owed Miss Coates a 
considerable sum of money, assigned voluntarily to her the said 
shares without mentioning the fact to her.' In 1887, when Joseph 
Dodds signed the transfer, he was insolvent. The date, 1887, now 
in the transfer, was not actually written in until 1889 on the 
statement of the son as to the date of execution. Miss Coates is a 
lady over eighty years of age, but Mr, Robinson, her solicitor, 
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1891. admits that it was not until May 23rd, 1889, that the envelope 
In~rb containing the transfer and shares was delivered to him for Miss 
Dodds, Coate8, thus showing that up to that date Miss Coates had no idea 

EX PARTE ' ° r 

Brown, whatever that any such transfer had been made by the bankrupt. 
Miss Coates in her affidavit states, that up to the date of the 
bankruptcy she received from Joseph Dodds £300 a year, being 
the interest payable upon the £6,000 legacy which was in the hands 
of the bankrupt, thus showing that the bankrupt himself did not 
treat the transfer as an effectual one, and treated himself as liable 
for the £6,000. In Nanney v. Morgan (L. R. 37 Ch. Div. 346 : 
57 L. J. Ch. 311 : 58 L. T. 238 : 36 W. R. 677), it was held that 
" Under the provisions of the Companies Clauses Consolidation 
Act, 1845, a deed of transfer of shares or stock does not pass the 
legal interest to the transferee until it has been delivered to the 
secretary of the company. If he returns it because it does not 
comply with the requisitions of the Act, it is to be considered as not 
delivered to him. Trustees who held railway stock in trust for 
H. B. absolutely, executed a deed of transfer to him, and delivered 
it to the secretary of the company, who returned it because it was 
not properly stamped and dated. After this H. B. made a voluntary 
settlement, purporting to include this stock. Several years after- 
wards the defects in the deed of transfer were supplied, and it was 
delivered to the secretary, who received it and registered the stock 
in H. B.'s name. It was held that at the time of the execution of 
the voluntary settlement the stock was not legally vested in H. B., 
but that he was only equitable owner. That the voluntary settle- 
ment of it therefore was effectual, and that H. B.'s representative 
was bound to transfer the stock to the trustees of the voluntary 
settlement." 

C. M. Atkinson : for Miss Coates. 

This was either a conveyance of the shares to Miss Coates in 
consideration of £500, which was more than the market value of 
the shares in 1887 ; or if it were not that, it was at any rate a 
mortgage of the shares to Miss Coates by way of collateral security 
for a loan to the Stockton Iron Works Company. In either case 
Miss Coates is entitled to them. 



HIGH COURT OP JUSTICE. 89 

February 3rd. 1891. 

In bb 

Cave, J. : Dodds, 

In this case which was argued before me yesterday, I took time Ba0WN - 
to think over the facts and have now to deliver judgment. 

The bankrupt it appears, was the executor of John Russell who 
left a legacy of £6,000 to Miss Goates. Miss Coates being 
acquainted with the bankrupt who was a solicitor at Stockton-on- 
Tees, and who at that time enjoyed a very high reputation, left the 
money in his hands on his assurance that he would invest it for her. 
She made no further inquiry as to what the bankrupt did. She did 
not receive from him any document or statement as to the mode of 
investment, but he continued to pay her £800 a year interest on 
the legacy ; and so matters went on until the bankrupt absconded 
in 1889. It then turned out that he had not invested any portion 
in the name of Miss Coates ; but there was discovered in a box 
purporting to contain her documents, a fifth mortgage on the 
Stockton Iron Works Company for £4,200 which has produced 
nothing : and there was also found in the same box, a document 
which purported to be a transfer from Joseph Dodds to Miss Coates 
of twenty £50 shares in the Tees Bridge Iron Company, together 
with the certificates for the shares. The transfer was of an informal 
character. It purported to assign the shares to Miss Coates, in 
consideration of £500. There was no date to it ; and although it 
was executed by the bankrupt and witnessed by his son, it was not 
executed by Miss Coates, nor was it ever presented to the company 
for registration ; and indeed Miss Coates was entirely ignorant of 
the document being executed. Under these circumstances, the 
trustee has applied for an order declaring that the shares belong to 
him as being property of the bankrupt divisible amongst the 
creditors. 

Now it is difficult to follow exactly the thoughts passing through 
the mind of a man in the bankrupt's position ; but looking at all 
the circumstances an inference may be drawn, and that inference is 
that the bankrupt knowing himself to be insolvent — or at any rate 
strongly suspecting it — knowing that he might at any moment have 
to suspend payment, because he was engaged in undertakings which 
were of a decidedly risky nature, the bankrupt, I say, knowing him- 
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1891. self to be in this position, did intend to make a partial provision for 
IjTbb Miss Coates. He had got £6,000, and applied it to his own pur- 
Dodds, poses. There was the fifth mortgage for £4,200 on the Stockton 
Brown. Iron Works Company, which was valueless. With regard to the 
remainder he had spent the money, probably on his own affairs, and 
had not invested it as he told Miss Coates. Under these circum- 
stances he seems to have determined within himself to make partial 
restitution by transferring these shares to Miss Coates in considera- 
tion of £500, part of her money which had been left in his hands 

« 

and had been improperly expended. 

Now the transaction was put in two ways for the respondent. It 
was said that it was, (1) either a conveyance to Miss Coates in con- 
sideration of £500 : or (2), a mortgage of the shares to Miss Coates 
by way of collateral security for the £4,200 lent to the Stockton 
Iron Works Company. It seems to me that the first is the true 
construction. The sum of £500 is expressed to be the considera- 
tion for the transfer. The transaction is intelligible if it is looked 
at as a sale of these shares for £500, and is not so intelligible as a 
mortgage by way of collateral security. I have not had very good 
evidence given to me of the value of the shares, but we know what 
the dividends have been for the last three years, viz. :— 4| per cent. ; 
nothing ; and three per cent., which equals 7£ per cent, for three 
years, or about 2£ per cent, per annum, and as the bankrupt was 
paying Miss Coates interest at 5 per cent, we can understand why 
he should say the twenty £50 shares were valued at £500, for at 
that value it would amount to 5 per cent. The materials with 
which we have to deal are scanty it is true, but we can make out 
that much, and the trustee has put nothing else before me. There 
is nothing to show that £500 was not a reasonable value of the 
shares at the time of the transfer. With regard to the question of the 
mortgage, that rests on the imperfect recollection of the bankrupt's 
son, who says that he thinks his father told him it was collateral 
security. I cannot attach much importance to that, because the 
son does not remember the exact words, and the father would not 
be likely to tell the son all about the transaction in respect of what 
his position was. The mortgage was one taken from the Stockton 
Iron Works Company, and there is no ground why the bankrupt 
should give collateral security except upon the supposition that be 
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admitted he was negligent in taking the security, and was desirous 1891. 
of making good to Miss Coates any loss which might accrue. There j^Tkr 
is no evidence which points in that direction. We do not know the DoDD8 > 
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value of the security at the time it was taken or in 1887, and I have B&owk. 
no means of concluding that £500 the value of the shares would be 
adequate as collateral security. The more natural interpretation of 
the bankrupt's action is that being conscious he had not invested the 
money as he ought to have done, he was anxious to repair his fault 
by conveying to Miss Coates the shares which so far as £500 was 
concerned was not an inadequate representation of that amount of 
money. In my judgment he executed the transfer in the hope of 
rendering partial reparation to Miss Coates, if things went wrong, 
which he thought might be the case, and at the same time keeping 
the thing secret from all except his son and clerk, and only confid- 
ing to them part of the truth, in order that if anything went wrong 
Miss Coates might have this small portion. 

That being the true history of the transaction, is there anything 
which prevents me from giving Miss Coates the benefit of the invest- 
ment which the bankrupt made for her ? I am not aware of any- 
thing. The case of Nanney v. Morgan (L. R. 87 Ch. Div. 846 : 
57 L. J. Ch. 811 : 58 L. T. 288 : 86 W. R. 677), was relied upon 
by Mr. Winslow. That was a very peculiar case. There, trustees 
who held railway stock in trust for H. B. absolutely, executed a 
deed of transfer to him and delivered it to the secretary of the com- 
pany, who returned it because it was not properly stamped and dated. 
After this H. B. made a voluntary settlement, purporting to include 
this stock. Several years afterwards, the defects in the deed of 
transfer were supplied, and it was delivered to the secretary who 
received it and registered the stock in H. B.'s name. It was held 
that at the time of the execution of the voluntary settlement, the 
stock was not legally vested in H. B., but that he was only equit- 
able owner, and that the voluntary settlement of it was therefore 
effectual. 

The question was whether Morgan was the legal or equitable 
owner of certain railway shares. There had been an irregular 
transfer of the shares, and the Court held that he had not become 
by that transfer the legal owner of the shares, but was still only the 
equitable owner, and that consequently the Court would give effect 
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1891. to the voluntary settlement. The case is important as showing 
fcT£ * at the transfer to Miss Coates did not convey the legal estate to 
Doddb, her but left the legal estate in Dodds, and if Miss Coates were a 

Ex PARTB ° 

Brown . volunteer a difficulty might have arisen. But it seems to me that 
Miss Coates was not a volunteer. She had money in the hands of 
the bankrupt, which the bankrupt had undertaken to invest. Hav- 
ing got these shares he purported to transfer the shares to her as 
purchased with her money. Of course Miss Coates could not be 
obliged to take the shares instead of money ; but as it was done 
for her by the bankrupt for her benefit and as her agent, in my 
judgment the trustee fails to make out his case, and the motion 
must be dismissed with costs. 

m 

Application refused. 

Solicitors : Munns & Longden, for the trustee. 

Bridges, Sawtell & Co., agents for Robinson dt Co., 
Beverley, for Miss Coates. 
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PRACTICE. 

In re ALDERSON, Ex parte KIRBY (No. 1). Bbfom 

Ms. JU8TTCB 

Bankruptcy Act, 18S3, sections 142 and 143. Cave. 

Bankruptcy Bules, 1886, Bules 29, 92, and 350. 1891 ' 

Notice of motion — Time when notice to be served — Service by registered letter — February 4th. 

Non-compliance with rule as to time. 

Rule 29 of the Bankruptcy Rules, 1886, provides that, " Unless the 
Court gives leave to the contrary, notice of motion shall be served on 
any party to be affected thereby not less than eight days before the day 
named in the notice for hearing the motion.' 1 

A notice of motion was dated January 3rd, 1891, as for January 12th, 
1891, but personal service not being effected the same notice was on January 
8th, 1891, sent by registered letter to the last known address of the 
respondent. 

On February 4th, 1891, the motion came on for hearing, when the 
respondent did not appear. 

Held : That, under the circumstances, the Court would not allow the 
hearing of the motion to be proceeded with ; and that the notice of motion 
must be amended and re-served upon the respondent. 



T 



HIS was an Application by the trustee in the bankruptcy for 
an order directing Miss Alice Alderson, who is a sister of the 
bankrupt, to deliver up certain property, alleged to belong to the 
bankrupt's estate. 

Sidney Woolf, Q.C. (F. C. Willis with him) : for the trustee. 

Before proceeding with this application it is only right that I 
should state to your Lordship this fact. The motion is against 
a sister of the bankrupt, and the respondent was served by the 
notice of motion being sent in a registered letter addressed to the 
last address known to the applicant. That could be done by 
section 142 of the Bankruptcy Act, 1883 and Rule 92 of the 
Bankruptcy Rules, 1886. The respondent does not appear to-day, 
but there is no evidence that she is not living at the house at 
Cheltenham to which the notice was sent. Other letters have been 
sent to the same address and neither these letters nor the notice of 
motion have been returned. There is this further fact I must 
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1891. mention, however, as the respondent does not appear here to-day. 

In"rb ^ e n °ti ce of motion was dated January 3rd for January 12th. 
Aldbkson, ^n attempt was made to serve the respondent personally with that 

Kibbt notice at Cheltenham which failed, and on January 8th the same 
notice was sent to her in a registered letter. Without leave that 
notice was not in accordance with Rule 29 of the Bankruptcy Rules, 
1886, which provides that " Unless the Court gives leave to the 
contrary, notice of motion shall be served on any party to be affected 
thereby not less than eight days before the day named in the 
notice for hearing the motion." I ask your Lordship, however, to 
cure that omission under Rule 850 which provides that "Non- 
compliance with any of these rules, or with any rule of practice for 
the time being in force, shall not render any proceeding void, 
unless the Court shall so direct, but such proceeding may be set 
aside, either wholly or in part, as irregular, or amended or other- 
wise dealt with in such manner and upon such terms as the Court 
may think fit." The service on January 8th for January 12th was 
not in accordance with Rule 29 ; but as a matter of fact the re* 
spondent has had nearly a month, as this is February 4th, and 
by Rule 850 your Lordship can cure the oversight. Section 143 
of the Bankruptcy Act, 1883, also provides that a formal defect 
shall not invalidate proceedings. 

• 

[Cave, J. : Why did you not alter the day for the hearing of the 
motion in the notice ?] 

That ought to have been done ; but the respondent has really 
had a month. 

[Cave, J. : I think you must re-serve the notice. I do not know 
where the respondent was and under what circumstances the notice 
reached her if it did so. It may well be that it did not reach her 
until the very day on which she was to appear.] 

It is now February and she has had time enough. The case is 
very pressing, as it is against a person who the trustee says is 
attempting to take property of the bankrupt away. 
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[Cave, J. : Yon must give a fresh notice of motion for another 18&1. 
dft y-l I^k 

Aldbrson, 

I would snbmit that it is only an irregularity. Kihih™ 



(No. 1). 



[Cave, J. : That may be, but the difficulty is that the respondent 
has not come here to-day. There is nothing to prevent her coming 
afterwards and asking that any order made to-day should be set 
aside on the ground of irregularity. You must serve the notice of 
motion over again.] 

I would ask that we may amend the notice of motion by insert- 
ing a fresh date, which will save some expense. 

Cave, J. : 

Yes : You may amend your notice of motion and re-serve it. 

Solicitors : Motley, Shirreff <t Co., for the trustee. 



PRACTICE. 

In be ALDERSON, Ex parte KTRBY (No. 2). BwoM 

M&. Justicb 
Bankruptcy Rules, 1886, Rules 27 and 28. Catb. 

1891. 



Notice of motion — Service of notice — Respondent out of the jurisdiction. 

A notice of motion in bankruptcy leading to proceedings against the 
person to be served and bringing him into the position of a defendant 
against whom relief is sought, cannot be served out of the jurisdiction of 
the Court. 



February &th. 



T 



HIS was a Motion by the trustee in the bankruptcy against 
Elizabeth Alderson, the wife of the bankrupt, Alice Alderson, a 
sister of the bankrupt, and R. Slag, the secretary to the Chancery 
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1891. Lane Deposit Company, where the bankrupt had a safe, for the 
y**-' delivery up of certain shares. 

AN KB 

Aldbbson, 

E K^ TB Sidney Woolf, Q.C. : for the trustee. 

™ 0t 2 )* A question of service also arises in this case. Mrs. Elizabeth 

Alder son, the bankrupt's wife, is abroad. Notice of motion was 
sent in a registered letter addressed to her at Hamburg. There is 
no rule which says that notice of motion cannot be served out of 
the jurisdiction. 

[Cave, J. : The registrar has reminded me of the case of In re 
Rathbone, Ex parte Paterson (see ante, Vol. IV. p. 270 : 56 L. J. 
Q. B. 504 : 57 L. T. 420 : 85 W. R. 735), where I held that 
" Notice of motion for leave to disclaim a lease by the trustee in 
bankruptcy may be served on persons interested out of the juris- 
diction of the Court in the ordinary way." But in my judgment 
in that case I do appear to have drawn a distinction between a 
notice of that kind and a notice in an application like this.] 

I must also say that in a case (In re Hutchinson) in which I 
was concerned and which is not reported, but is referred to in the 
case of In re Rathbone, your Lordship did express an opinion that 
notice of motion could not be served out of the jurisdiction, and I 
will, therefore, not go on against Elizabeth Alder son. 

The case was then proceeded with against Alice Alderson and 
the Safe Deposit Company, who had been duly served and appeared 
by counsel, the latter, however, only appearing for the purpose of 
expressing their willingness to carry out any order which might be 
made by the Court 

Solicitors : Morley, Shirreff dt Co., for the trustee. 
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PRACTICE. 



Before 



In be DEERHURST, Ex pabte SEATON. „„ 1 ™" 

7 Mb. Justice 

. Cave. 

Bankruptcy Act, 1883, section 18, arat section 37. 1891. 

Proof— Scheme of arrangement — Provable debt — Money lost in betting — Judgment jFebruary 2nd 

by default — Estoppel — Duty of trustee. and 11th. 

Judgment having been obtained against the debtor by default for money ?ppk at 
lost in betting a summons was taken out by the debtor to set aside the ^ 
judgment Thb Lord 

This summons was afterwards abandoned by the debtor in consideration Chancellor, 
of the creditor abstaining from posting him as a defaulter. The Mastbr 

A scheme of arrangement was subsequently entered into by the debtor °*y£* L J**' 
by which a dividend was to be paid on all provable debts, and a proof was 1891. 
tendered by the creditor in respect of the balance due to him under the s -t-' 
judgment. March 13th - 

Held : That as the consideration for the judgment was money lost in 
betting and not the subsequent abstention from posting the debtor, the 
debt on the judgment was not a provable debt so as to entitle the creditor 
to prove under the scheme in question. 

A receiving order having been made against a debtor his solicitor 
wrote to a creditor who had obtained judgment by default against the 
debtor for money lost in betting to prove his debt in order to vote for a 
scheme under which a dividend was to be paid on all the provable debts. 

The scheme was approved and the receiving order rescinded, but it was 
not shown that the scheme would not have been carried without the 
consent of the creditor in question, whose proof on the judgment for the 
purposes of dividend was subsequently rejected by the trustee. 

Held: That the proof not being for a provable debt was rightly 
rejected by the trustee j and that the letter from the debtor's solicitor 
did not operate as an estoppel as against the trustee so as to justify 
him in paying a dividend on an unprovable debt. 

Held also : That an assignee to whom the creditor had assigned his debt 
for money advanced to him was in no better position than the original 
creditor. 

The duty imposed upon a trustee of admitting or rejecting a proof 
tendered against the debtor's estate is a duty which ought to be performed 
by the trustee independently, irrespective of the wishes of any person. 



T 



HIS was an Application on behalf of one Seaton to reverse a 
decision of the trustee appointed under a scheme of arrangement 
entered into by Lord Deerhurst, rejecting a proof of debt tendered 
by the applicant for £644. 

On May 17th, 1889, a writ was issued by Seaton, who carried on 
m.b. — vol. vin. h 
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1891. business as a racing agent at the Turf Club and in Warneford 

IiTra Court, against Lord Deerhurst for the sum of £1,021 16*., the 

Dberhuest, ^m being in fact in respect of the amount of bets won by Seaton 

Ex PARTI t> r 

Sbaton. from the defendant. 

Upon an application under Order XIV. the defendant obtained 
unconditional leave to defend. 

From this order the plaintiff appealed and in consequence the 
defendant did not put in a defence within the time limited, and 
judgment was thereupon signed against him in default on 
June 17th, 1889. 

On June 18th, 1889, a summons was taken out by Lord Deer- 
hurst to set aside the judgment, the hearing of which was adjourned 
pending the plaintiff's appeal against the order giving unconditional 
leave to defend. 

At this time the plaintiff Seaton was threatening to have Lord 
Deerhurst 8 name posted at Ascot, and thereupon negociations took 
place between the solicitors of the parties, and ultimately on 
June 20th, 1889, it was agreed that in consideration of Seaton 
abstaining from posting Lord Deerhurst the latter should abandon 
his summons to set aside the judgment while Seaton abandoned 
his appeal against the order for unconditional leave to defend, and 
that the judgment already obtained should stand, but that execution 
should not be issued for a month. 

On July 22nd, 1889, the sum of £400 was paid by Lord Deer- 
hurst on account of the judgment, but no further sum was paid. 

On February 18th, 1890, a receiving order was made against 
Lord Deerhurst, who at the first meeting of creditors proposed a 
scheme of arrangement, by which he agreed to pay down at once a 
sum of 10«. in the pound on all the provable debts and a further 
sum of 10*. in the pound on the death of his father Lord 
Coventry. 

On September 16th, 1890, the scheme was approved by the 
Court, and the receiving order was rescinded ; but a proof for 
£644, the balance due under the judgment, tendered by Seaton 
and one Woodward who, on August 28rd, 1890, had lent to Seaton 
a sum of £260 on an assignment of the judgment debt, was sub- 
sequently rejected by the trustee under the scheme. 

The present application was made to reverse this rejection. 
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Sidney Woolf, Q.C. (Herbert Reed with him): for the applicant. 1391. 

The proof was rejected by the trustee 011 October 10th, 1890, i N rb 
on the ground that the debt was an illegal debt, but the trustee ^^"^J? 
states distinctly that he rejected it at the special request of Lord Sbaton. 
Deerhurst himself and not of his own motion. What is said is 
that the consideration for the judgment was money lost by Lord 
Deerhurst to Section on bets which could not have been enforced in 
law, and if that is so I must admit that if the matter had rested 
there the claim would not constitute a provable debt. But I contend 
that what subsequently took place constituted a valid considera- 
tion for the judgment. My first submission is that the abstaining 
from posting Lord Deerhurst was a good consideration for the 
judgment. In the case of Bubb v. Yelverton (L. R. 9 Eq. 471 : 
39 L. J. Ch. 428 : 22 L. T. 258 : 18 W. R. 512), which arose in 
the administration of the estate of the Marquis of Hastings, it was 
held that " A bond given to persons to whom the obligor had lost 
bets on horse-races, which he was unable to pay, in order to 
prevent them from taking the steps which, under the conventional 
code established among betting men they were entitled to take, 
and which would have been followed by consequences involving the 
obligor in considerable pecuniary loss, was valid and provable 
against the obligor's estate. 1 ' And in giving judgment in that 
case Lord Romilly, M.R., said, " I have no doubt the bond is a 
perfectly good bond, and can be proved against the estate. I do 
not mean to express any opinion, whatever I may think upon the 
subject, whether if a person incurs debts in racing, and gives a 
bond for payment of them, the bond can be proved against his 
estate. But here there was a perfectly good consideration quite 
ulterior to and independent of any racing debt. It is impossible to 
read the evidence without seeing that it was given not to pay 
racing debts, but to avoid the consequences of not having paid 
them. The racing creditors of the Marquis were determined to 
enforce their debts by all the means within their power. The 
consequences of their doing so would have been very serious to the 
Marquis, and would have cost him a very considerable sum of 
money ; not that he (and it is just to his memory to say so) ever 
intended to avoid paying these debts, but he had not the means of 
doing so at the time. He had got into great difficulties, and, 

h 2 
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1891. assisted by Lord Westmoreland, he gave the bond. He was 

In kb compelled to do so by the circumstance that Mr. Steel and 

^xTSSra' ^ r# Nicholls would have taken steps respecting him with the 

Sbaton. Jockey Club, which would not only have been exceedingly painful 

to him, but would besides have involved him in very serious and 

considerable pecuniary liabilities in the shape of forfeiting stakes, 

and in the shape of having to answer actions by persons who had 

bought horses from him under the promise and faith that they 

had engagements which they could fulfil, but which by reason of 

his misconduct, they were unable to perform. I am of opinion, 

therefore, that the obligees on this bond are entitled to prove the 

bond against the estate, and they must be entitled also to prove 

for the costs of this proceeding." 

[Cave, J. : In the first place there is nothing to show here that 
the posting had anything to do with " serious and considerable 
pecuniary liabilities in the shape of forfeiting stakes, &c."] 

No ; but the wish to avoid the threatened posting at the Ascot 
meeting and the avoiding of it is a perfectly legal consideration. 
Any promise made in order to avoid annoyance or inconvenience 
or the like is a good consideration. My second contention is that 
whether the debt was provable or not the trustee was estopped 
from disputing it for this reason : On August 6th, 1890, Lord 
DeerhursVs solicitors wrote to Mr. Seaton a letter telling him to 
prove his debt for the purpose of voting in support of the scheme, 
and but for the proof of Seaton the scheme would not have been 
carried at the meeting of creditors : In the case of Roe v. Mutual 
Loan Fund, Limited (L. R. 19 Q. B. D. 847 : 56 L. J. Q. B. 541 : 
85 W. R. 728), " The plaintiff gave a bill of sale on his furniture 
to the defendants to secure an advance. Before the payment of 
the first instalment due under the bill of sale he filed a petition in 
bankruptcy, and in his statement of affairs returned the defendants 
as secured creditors. The defendants seized and sold the furniture, 
and the proceeds being insufficient to pay their debt they proved for 
the residue. A composition of 2s. 6d. in the pound was proposed, 
and on the report of the official receiver was sanctioned by the 
Court and paid to the creditors, including the defendants. The 
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• " ,•„ 
plaintiff subsequently brought an action for the wrdngfuj. seizure of i89i. 

his goods, alleging that the bill of sale was invalid. "It j^as held j^, 

that the plaintiff having in the bankruptcy proceedings treated- the Deebhukst, 

bill of sale as valid and obtained thereby an advantage to himself Sbaton. 

could not afterwards allege that the bill of sale was invalid so as to. \ \ 

entitle him to recover in this action." The present case is within *".•.. 

that authority and there was a complete estoppel here. ' *."/ . 

[Cave, J. : The scheme in this case provides for the payment of 
the provable debts. You are not entitled to succeed unless this 
is a provable debt. If it is not a provable debt the trustee is not 
entitled to pay it.] 

The debtor has said that it was a provable debt and both he and 
his trustee are now estopped from saying that it is not. Lastly, 
I submit that two persons are to be considered here, and even if 
Seaton himself cannot recover, Woodward who was a bond fide 
assignee of the debt is entitled to payment. 

Dale Hart (Henn Collins, Q.C., with him) : for the trustee. 

This is not a provable debt. The case is distinguishable from 
Bubb v. Yelverton (L. R. 9 Eq. 471), where a bond was given for 
payment of the debt. Here the original debt was such that no 
amount of buttressing can support it. 

Cave, J. : 
I will take time to consider my judgment. 

February Uth. 

Cave, J. : 

This is an appeal from the rejection by the trustee of the Judgment, 
appellants' proof for £644. The trustee has been appointed under 
a scheme by which he is to distribute a sum of 10*. in the pound 
on all the provable debts. It is essential, therefore, for the 
appellants to establish that theirs is a provable debt, otherwise they 
have no claim on the trustee. Now the proof is on a judgment for 
£1,044, of which £400 has been paid by Lord Deerhurst before a 
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•• • 

1891. receiving order -was made against him. The consideration for the 

IiTbb judgmajii was money lost by Lord Deerhurst to Seaton on bets 

Bbbehurat, which "cotild not have been enforced in law and it is admitted that 

EX PARTS 

Sbaton. if the" matter had rested there the claim would not constitute a 
.* / provable debt. It is alleged, however, that what subsequently took 
" " place constituted a valid consideration for the judgment. 
\ • . On May 17th, 1889, Seaton issued a writ against Lord Deerhurst 

•-.% * for the sum of £1,021 16s. being the amount of bets won by Seaton 

of the defendant. Upon an application under Order XIV. the defen- 
dant obtained unconditional leave to defend. From this order 
Seaton appealed, and in consequence the defendant did not put in 
a defence within the time limited, and thereupon Seaton signed 
judgment by default on June 17th. On June 18th, Lord Deer- 
hurst took out a summons to set aside the judgment, the hearing of 
which was adjourned pending Seaton's appeal against the order 
giving unconditional leave to defend. In the meantime Seaton was 
threatening to post Lord Deerhurst as a defaulter, and thereupon 
negotiations took place, and ultimately, on June 20th, it was 
agreed that in consideration of Seaton's not posting Lord Deer- 
hurst the latter should abandon his summons to set aside the 
judgment while Seaton abandoned his appeal against the order for 
unconditional leave to defend, and that the judgment already 
obtained should stand, but that execution should not be issued for 
a month. On July 22nd, Lord Deerhurst paid Seaton £400 on 
account of the judgment, but Lord Deerhurst was unable to 
surmount his difficulties, and on February 18th, 1890, a receiving 
order was made, and ultimately the scheme already mentioned was 
agreed to and approved on September 16th, when the receiving 
order was rescinded. In the meanwhile, on August 23rd, Wood- 
ward had lent Seaton £260 on an assignment of the judgment 
debt. On October 10th, the trustee rejected the proof for the 
balance, against which rejection the present appeal is now brought. 
For the appellant it was contended that the abstaining from 
posting Lord Deerhurst was a good consideration for the judgment 
and in support of that contention Bubb v. Yelverton (L. R. 9 Eq. 
471) was cited. In my opinion that case has no application to the 
present for more reasons than one. It is enough, however, to say 
that the abstention from posting Lord Deerhurst was no part of the 
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consideration for the judgment. The judgment had already been 1891. 
signed, and the consideration for Seaton not posting Lord Deer- j N EE 
hurst was the defendant abandoning his summons to set aside the Dmsrhurst, 
judgment, and that consideration was duly performed at the time. Sjjatox. 
I cannot see that Seaton's position is any better than it would have 
been if Lord Deerhurst under a threat of being posted had 
abstained from entering an appearance to the writ. No doubt the 
judgment would be perfectly good against Lord Deerhurst, but that 
is not the question. The question is whether it is a provable debt 
as it is only debts of that character the trustee is authorised to pay, 
and I am of opinion that it is not. 

Secondly, it was submitted that whether the debt was provable 
or not the trustee was estopped from disputing that it was so, and 
for this position Roe v. Mutual Loan Fund, Limited (L. R. 
19 Q. B. D. 347), was cited. It was said that Lord Deerhurst's 
solicitors had written to Seaton to prove his debt for the purpose of 
voting in support of the scheme, and that without his vote the 
scheme would not have been carried at the meeting of creditors. 
The letter from Lord Deerhurst's solicitors was produced, but I am 
not at all satisfied that the scheme would not have been carried 
without Seaton's assent, and I cannot understand how the letter of 
Lord Deerhurst's solicitors can operate as an estoppel between 
Seaton and the trustee, or justify the trustee paying the com- 
position on an unprovable debt contrary to the terms of the scheme 
which constitutes his authority and which has not been enlarged by 
any other mandate from Lord Deerhurst to him. 

Lastly, it was said that Woodward, as assignee of the debt, was 
entitled to prove, even if Seaton was not so entitled ; but Wood- 
ward obviously took his assignment with knowledge of all the 
circumstances, and even if he had not such knowledge I know of 
no principle under which he would occupy a better position than 
Seaton held at the date of the assignment. The appeal must be 
dismissed with costs. 

Appeal dismissed 
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1891. 

In bb 
Dbbrhubjst, 

Ex PARTE 

Sbaton. 



Judgment, 



March 13th. 

On this day an Appeal from the above decision came on for 
hearing before the Court of Appeal. 

Sidney Woolf, Q.C. (Herbert Reed with him) : for the appellant, 
referred to Bubb v. Yelverton (L. E. 9 Eq. 471 : 89 L.J. Ch. 428 : 
22 L. T. 258 : 18 W. E. 512) ; Miles v. New Zealand Estates Co. 
(L. E. 82 Ch. Div. 266 : 55 L. J. Ch. 801 : 54 L. T. 582 : 84 
W. R 669) ; Cook v. Wright (1 Best & Smith, 559). 

Henn Collins, Q.C. (Dale Hart with him) : for the trustee, were 
not called upon. 

The Lord Chancellor (Lord Halsbury) : 

I am quite sure there can be no doubt in the mind of any member 
of the Court that this appeal must be dismissed, but for my own 
part I must confess to some surprise at what has been brought 
before us during the hearing of the case. In the first place I do 
not understand that part of the correspondence which has been 
read to us, in which the trustee disclaims all responsibility for 
having taken the objection that the judgment was in respect of a 
gambling debt. The trustee occupies a public position, and he has 
duties which he is bound to perform, and if a debt ought not to be 
admitted for proof, the trustee ought not to admit it irrespective 
of the wishes of any person, while if the debt ought to be admitted 
he ought to admit it irrespective also of the wishes of any person. 
I do not at all understand the trustee when he says that he did 
not wish to object, but did so because one of the parties desired 
it. That is so far as I am concerned a novelty in bankruptcy 
administration. 

Then with regard to the argument just raised that there was an 
agreement on June 20th upon which a proof might have been 
tendered, and that if the proof actually tendered did not show that 
it was a mere question of form. In my opinion it is not a question 
of form at all. The point does not arise and cannot arise. A 
proof is in respect of a cause of action, and when a proof is tendered 
to the trustee and relied upon before the learned judge in the Court 
below, another proof in respect of a different cause of action cannot 
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be relied upon in the Court of Appeal. The proof tendered was 1891. 
npon the judgment and upon nothing else. According to the i^m 
practice of bankruptcy the trustee could go behind the judgment Dwjrhurst, 

JfiX PAR.TB 

and enquire into the consideration for the judgment debt. It was Skaton. 
ascertained that the debt was a gambling debt, and therefore was 
not a provable debt. The trustee rejected it, and then it came 
before the learned judge (Mr. Justice Cave). We have now been 
entertained with a long argument as to what was contended before 
the learned judge, but his judgment makes that quite plain when 
he says, " For the appellant it was contended that the abstaining 
from posting Lord Deerhurst was a good consideration for the 
judgment, and in support of that contention Bubb v. Yelverton 
(L. R. 9 Eq. 471) was cited. In my opinion that case has no 
application to the present for more reasons than one. It is enough, 
however, to say that the abstention from posting Lord Deerhurst 
was no part of the consideration for the judgment." The trustee 
properly rejected the proof, and the decision of Mr. Justice Cave 
affirming that rejection was perfectly right. 

The Master of the Bolls (Lord Esher) and Fry, L.J., 
concurred. 

Appeal dismissed. 

Solicitors : Haddon Woodward Jt Co., for Mr. Seaton. 
Lumley A Lumley, for the trustee. 
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PRACTICE. 

In re NUTHALL. 
court of FORD v. NUTHALL. 

APPEAL. 

Before thb Bankruptcy Act, 1883, section 9. 

Lord 
Chancellor, Bankruptcy Rules, 1886, Rule 361. 

The 
Master op Judgment debtor — Receiving order — Judgment summons — Order for payment of 

the Rolls, judgment debt by instalments — Jurisdiction — Debtors Act, 1869, section 5 — 

^"qoH" County Court Rules, 1889, Order 25, Rule 29. 

1891. 

An order for payment of a judgment debt by instalments cannot be 
made against a debtor under section 5 of the Debtors Act, 1869, when 
a receiving order has been made for the protection of his estate, and 
the debt is provable in the bankruptcy. 



March \Wi. 



T 



HIS was an Appeal by W. F. Nuthall, a judgment debtor, 
against an order of Mr. Justice Cave made upon a judgment 
summons, and which directed, in lieu of an order of committal, 
that the debtor should pay the amount remaining due from him 
upon the judgment by monthly instalments of £10 each. 

On July 17th, 1888, judgment was recovered against the debtor, 
General Nuthall, by the judgment creditor, Ford, for £125 and 
£23 10a. costs in an action in the Queen's Bench Division of 
the High Court for damages for fraudulent misrepresentation 
contained in the prospectus of a company of which he had been a 
director. 

On December 23rd, 1890, a judgment summons under the 
Debtors Act was issued by the creditor, returnable on January 17th, 
1891. 

On January 5th, 1891, a receiving order was made against the 
debtor on his own petition. 

On February 14th, 1891, the judgment summons actually came 
on for hearing when an order was made by Mr. Justice Cave, that 
the creditor should be at liberty to continue the proceedings on the 
summons notwithstanding the receiving order, and that the debtor 
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should pay the amount remaining due upon the judgment by 1891. 

monthly instalments of £10 each. Inm 

From that order the debtor now appealed. Nuthall, 



Muir Mackenzie : for the debtor. 

A receiving order having been made against the debtor, there 
was no jurisdiction to make this order for payment by instalments. 
Section 9 of the Bankruptcy Act, 1883, provides that, " On the 
making of a receiving order an official receiver shall be thereby 
constituted receiver of the property of the debtor, and thereafter, 
except as directed by this Act, no creditor to whom the debtor is 
indebted in respect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the debtor in respect 
of the debt, or shall commence any action or other legal proceed- 
ings unless with the leave of the Court, and on such terms as the 
Court may impose.'' Under that section this judgment debt being 
a provable debt, no remedy against the person or property of the 
debtor could be obtained. All the property must be divided 
amongst the creditors. The order for payment under section 5 of 
the Debtors Act, 1869, was a remedy against the property of the 
debtor (Counsel referred to Cobham v. Dalton, L. R. 10 Ch. App. 
655 : 44 L. J. Ch. 702 : In re Ryley, Ex parte the Official 
Receiver, see ante, Vol. II., p. 171 : L. R 15 Q. B. D. 829 : 54 
L. J. Q. B. 420 : 88 W. R. 656). 

[The Lord Chancellor : Has not the House of Lords held in 
the case of Stonor v. Fowle (L. R. 18 App. Cas. 20), that the pro- 
cess under section 5 of the Debtors Act was of a punitive charac- 
ter ? If that is so, is the case within section 9 of the Bankruptcy 
Act, 1883 ?]. 

The order of committal would be punitive, but not the alterna- 
tive order for payment by instalments. 

[The Master of the Rolls : The summons is for committal, 
and the judge makes the order for payment by instalments, instead 
of committing the debtor. But is not the jurisdiction the same ? ] 

Then by Rule 861 of the Bankruptcy Rules, 1886, — which is one 
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1891. 
In sb 

NuTHALL, 

Ford v. 

NUTHALL. 



of a group of rules under section 5 of the Debtors Act, 1869, — 
it is provided that " The County Court rules for the time being in 
force as to the committal of judgment debtors shall, with any 
necessary modifications, apply to all Courts exercising jurisdiction 
under section 5 of the Debtors Act, 1869, provided that any refer- 
ence therein to the Bankruptcy Act, 1869, shall be deemed to 
extend also to the corresponding provisions of the Bankruptcy Act, 
1888." And by Rule 29 of Order 25 of the County Court Rules, 1889, 
" Where a judgment debtor shall upon the return day of a judgment 
summons, satisfy the judge that a receiving order has been made 
for the protection of his estate, or that he has been adjudicated 
bankrupt, and that the debt was provable in the bankruptcy, . . . . 
or that an order has been made for the administration of his estate 
under section 122 of the Bankruptcy Act, 1883, no order of commit- 
ment shall be made, except in accordance with the provisions of the 
last mentioned section," that is, in case of default by the debtor in 
payment of any instalment of a debt payable in pursuance of any 
order under section 122. That rule is, therefore, applicable and no 
order of committal could be made. 



Herbert Reed : for the judgment creditor. 

Rule 29 of Order 25 of the County Court Rules must be read in 
conjunction with section 9 of the Bankruptcy Act, 1888. That 
section gives the Court a large discretion with regard to proceed- 
ings against a debtor after a receiving order has been made 
against him. Doubtless in ordinary practice it is not the habit of 
the Court to make an order after a receiving order has been made, 
but where, as in this case, there has been wilful disobedience for two 
years, there is power to punish a debtor. Rule 861 says only that 
the County Court Rules are to apply, " with any necessary modifi- 
cations." 



Judgment 



The Lord Chancellor (Lord Halsburt) : 

It seems to me that the whole thing is concluded by the County 
Court rule now one is made acquainted with the facts. This pro- 
ceeding is within the express language of that rule, and it decides 
the case. 



NUTHALL. 
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The Master of the Bolls (Lord Esher) : 1891. 

I think it was a very great pity that the attention of Mr. Justice In be 
Cave was not called to this rule. It seems to me that the terms of ford *. ' 
the rale which now applies to all Courts exercising jurisdiction 
under section 5 of the Debtors Act, 1869, are clear and absolute, 
and as long as the rule exists no such order can be made. 

Fry, L. J. : 

I am of the same opinion. 

Appeal allowed. 
Solicitors : G. Tivynam, for the debtor. 

Smiles, OUard A Yates, for the judgment creditor. 
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PRACTICE. 

COURT OF In re WALLIS, Ex parte THE BOARD OF TRADE. 

APPEAL. 

Before the Bankruptcy Act, 1883, section 28. 

Lord Chief 
Justice, Discharge — Application by bankrupt— Report of official receiver— Application by 

The Master bankrupt to withdraw — Jurisdiction of Court to allow application for dis- 

?f THB charge to be withdrawn. 

Rolls, * 

Fry, L.J. Application having been made by the bankrupt for his discharge 

l ^ > under section 28 of the Bankruptcy Act, 1883, the report of the official 

April 10th. receiver was prepared and notice given to the creditors, but on the 

application coming on for hearing the bankrupt, through his counsel, 

asked leave to withdraw the application, which was granted by the 

registrar upon the terms that the bankrupt should not be at liberty to 

renew his application for discharge without leave of the Court and 

notice to the official receiver, together with the payment of costs. 

Held : That the Court had jurisdiction to allow the application to be 
withdrawn ; and that the jurisdiction was properly exercised. 

Per Lord Esher, M. R. : That the meaning of the section is that the 
Court shall hear an application for discharge if required by the bankrupt 
to do so ; and where a bankrupt desires to withdraw his application and 
is therefore willing to submit to an order not discharging him, there is, as 
a general rule, no reason why the time of the Court should be wasted by 
entering upon an examination of all the circumstances. 



T 



HIS was an Appeal on behalf of the Board of Trade and the 
trustee in the bankruptcy from a decision of Mr. Registrar Brougham 
by which he allowed the bankrupt to withdraw his application for 
discharge. 

A receiving order having been made against the debtor, H. E. 
Wallis, upon which he was adjudicated bankrupt, the bankrupt in 
due course filed his application for a discharge under section 28 of 
the Bankruptcy Act, 1883. 

The proper notices were given, and the official receiver prepared 
his report which was duly filed, but on January 27th, 1891, when 
the application came on for hearing, the bankrupt through his 
counsel asked leave to withdraw his application. 

The registrar allowed this to be done, and an order was drawn up 
in the following terms : — " No order made except that the bankrupt 
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be not at liberty to renew his application without the leave of the 1891. 
Court, and notice to the official receiver and payment of the costs." iHTr* 

"Wallis, 

From this decision the present appeal was brought. Xhb Board 

OF T&ADS. 

Muir Mackenzie : for the Board of Trade and the trustee. 

The registrar had no jurisdiction to allow the bankrupt's appli- 
cation for discharge to be withdrawn. The bankrupt filed his 
application : the notices were given, and the day for hearing was 
fixed. The official receiver's report was filed, and that report con- 
tained grave charges against the bankrupt, amongst others a charge 
of fraud. When at the hearing the bankrupt applied through his 
counsel to withdraw, the official receiver opposed, and the creditors 
opposed, contending that the application for discharge ought to be 
proceeded with. The question whether the registrar was right in his 
decision depends upon the Bankruptcy Act, 1883. The mischief 
of the decision is that when the bankrupt applies for his discharge 
the Court calls the creditors together : the official receiver makes a 
report, and that report deals with the conduct of the bankrupt. 
The Court has to adjudicate on the conduct of the bankrupt, and no 
private withdrawal should be allowed to prevent the investigation. 
Section 28 of the Bankruptcy Act, 1883, provides by sub-section 
(1) : — " A bankrupt may at any time after being adjudged bankrupt, 
apply to the Court for an order of discharge, and the Court shall 
appoint a day for hearing the application, but the application shall 
not be heard until the public examination of the bankrupt is con- 
cluded. The application shall be heard in open Court." The form 
of the application is in Form 58 in the Appendix to the Bankruptcy 
Rules, 1886, which is filed. Then by sub-section (2) :— " On the 
hearing of the application, the Court shall take into consideration a 
report of the official receiver as to the bankrupt'sjconduct and affairs, 
and may either grant or refuse an absolute order of discharge, or 
suspend the operation of the order for a specified time, or grant an 
order of discharge subject to any conditions with respect to any 
earnings or income which may afterwards become due to the bank- 
rupt, or with respect to his after-acquired property : Provided that 
the Court shall refuse the discharge in all cases where the bankrupt 
has committed any misdemeanour under this Act, or Part II. of 
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1891. the Debtors Act, 1869, or any amendment thereof, and shall on 
In m proof of any of the facts hereinafter mentioned, either refuse the 
fc ^am or ^ er » or 8as P en< l the operation of the order for a specified time, or 
Thb Boabd grant an order of discharge, subject to such conditions as aforesaid." 
In both these sab-sections the words are imperative, — the Court 
" shall " appoint a day : the application " shall " be heard in open 
Court : the Court " shall " take into consideration a report of the 
official receiver. The facts mentioned in sub-section (2) are set out 
in sub-section (8), and in this case were those specified in para- 
graphs (d) and (h) — namely, " (d) That the bankrupt had brought 
on his bankruptcy by rash and hazardous speculations : " and " (A) 
That the bankrupt had been guilty of fraud." By sub-section (4), 
" For the purposes of this section the report of the official receiver 
shall be primd facie evidence of the statements therein contained." 
And by sub-section (5), " Notice of the appointment by the Court of 
the day for hearing the application for discharge, shall be published 
in the prescribed manner, and sent fourteen days at least before the 
day so appointed to each creditor who has proved, and the Court 
may hear the official receiver and the trustee and may also hear any 
creditor. At the hearing the Court may put such questions to the 
debtor and receive such evidence as it may think fit." The notices 
are sent out by the official receiver according to the rules. 

[The Lord Chief Justice : What is the difference between the 
order made in this case and one made where the discharge is 
refused ?] 

The form in the latter case is No. 62 in the Appendix to the Bank- 
ruptcy Rules, 1886, under which it is obligatory to state the 
offences of which the bankrupt has been proved guilty. 

[Fry, L. J. : Suppose an hour after a bankrupt has made his 
application for discharge, he changes his mind, do you say he cannot 
withdraw then ?] 

I think not even then ; but he certainly cannot when notice has 
been given to the creditors, and the report of the official receiver 
has been drawn up* 



of Trade. 
Judgment. 
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Sidney Woolf, Q.C. (Mellor with him) : for the bankrupt were i89i. 
not called upon. ^^ 

Wallis, 

The Lord Chief Justice (Lord Coleridge) : t^^Boahd 

I must say I think the learned registrar came to a right con- 
clusion here, and that Mr. Muir Mackenzie's argument has resulted 
in a legal absurdity. 

Here is an application for a discharge, which it is clear the 
bankrupt could make. Before the hearing he makes up his mind 
that it is no use going on with that application and determines that 
he will not go on with it. The case comes on for hearing, and on the 
hearing, as is recited in the order, by his counsel he makes a statement 
to the Court and applies for leave to withdraw his application on the 
ground that he cannot successfully prosecute it. The Court allows 
him to withdraw, and makes no order on his application for dis- 
charge, except this, that he shall not renew it without giving 
certain notices and without the payment of certain costs. It is 
suggested by Mr. Muir Mackenzie that there was no jurisdiction 
in the Court to make that order. It seems to me the moment you 
admit that the application could be made and that the Court could 
hear it — the moment you admit that, you admit as a consequence 
that if it can hear it it can decide it, and if it can decide it it can 
decide it in either way it thinks just and right. In this case it has 
decided that the application may be withdrawn, and has appended 
to that leave to withdraw certain conditions which it thinks it just 
and right to impose. Everything here seems to me to be within 
the terms of the section. It is perfectly true that the section lays 
down a procedure, and lays down a procedure in imperative terms 
which the proceedings follow. But it is inherent, to my mind, in 
every Court when an application to its jurisdiction is made, to say 
to the applicant " Upon proper terms and under proper circum- 
stances we will not go forward with this matter. ,, I quite agree 
the Court might have refused it. I quite agree the Court might 
have said " No ! We will not grant the application." The moment 
the application is made to the Court, and the Court hears it, the 
Court can decide it either way. Here it has decided in a proper 
way. With the decision on the merits no quarrel is made. It is a 

m.b. — vol. vra. I 
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1891. pure question of construction, and I think the learned registrar was 

Wallm, 
Thb ^oard ^* HE M^ttBB OP THE EOLLS (LORD ESHER) : 

of badb. j ^^ ^ ^ section 28 that if an application is made for an 
order of discharge, that application is to be heard. By whom is it 
to be heard ? It is to be heard by the Court, that is to say, the 
registrar. For what purpose is he to hear it ? He is to hear it 
for the purpose of saying whether he will grant or refuse an 
absolute order of discharge. It is not necessary to specify 
the other things. He is to hear it for the purpose of seeing 
whether he will grant an order of discharge. There are steps to be 
taken before the application comes before the registrar for hearing. 
The official receiver is to make a report and the application comes 
on for hearing before the registrar. I take it, it was actually 
called on before him, but before he has heard it, so as to enable 
him to give his judgment in the terms of the section, — before he has 
gone so far as that, the man withdraws his application. Then it is 
said, nevertheless, although he withdraws his application — that is, 
that he is ready to submit to an order refusing the discharge, or 
not discharging him — that the registrar is bound to go on and 
hear the whole of the evidence against the man. Is he to hear the 
evidence against him and not the evidence for him, after that? 
The man says, " I do not want to give you any evidence. I submit ; 
the official receiver's report is so much against me that I have no 
hope and no chance, and I wish to withdraw." If the case does 
go on what can the registrar do ? He can refuse the discharge. 
There is no occasion to refuse the discharge which is not now asked 
for. But there is nothing for him to hear, so that he can give any 
effect to it except this : — Mr. Muir Mackenzie says, " Oh, it is not 
for the purpose of seeing whether he will discharge the bankrupt 
or not. It is not for that purpose. It is for the purpose of warning 
other people." Warning other people of what ? That they must 
not do these things. That is what I should irreverently call 
grandmotherly proceedings about warning other people. His own 
creditors are warned enough, they do not want any other warning : 
he does not get his discharge : he remains bankrupt, and all the 
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property which may come to him will go to his creditors. They i89i*. 
therefore do not want any other protection than they have got. i^i 
He does not get his discharge, and, as for warning other people Wallis, 
that they are not to do wrong, they must get that warning some- Thb Board 
where else. They do not want the Court to give it. Therefore the be- 
ginning of the matter is that a bankrupt may make an application 
for his discharge. He may or may not. If he does make the 
application the Court shall hear it. I take it the real meaning of 
that and the only proper meaning is, that the Court shall, if 
required by the debtor who has the option of making the applica- 
tion, hear it, and hear it in open Court subject to all the conditions. 
But if the debtor does not want the Court to hear it, there is no 
occasion or reason why the Court should go through the idle waste 
of time of entering upon an examination of all the circumstances. 

Fby, L.J. : 

It appears to me that primd facie every Court has the inherent 
right to allow an application to be withdrawn. I find nothing in 
the language of the section of the statute to deprive the Bank- 
ruptcy Court of that inherent right. 

Appeal dismissed toith costs. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
H. Rumney, for the debtor. 
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February 9th. 

COURT OF 
APPEAL. 

Before 

The Master 

of the Rolls, 

Bowen, L.J., 
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PRACTICE. 

In re BAKER, Ex parte THE OFFICIAL RECEIVER. 
In re BAKER, Ex parte AXFORD. 

Bankruptcy Act, 1883, section 55. 

Disclaimer — Leasehold property — Change of trustee — Omission of trustee to give 
notice of disclaimer within time prescribed — Application to extend time for 
disclaimer — Discretion of Court in granting extension of time. 

On March 31st, 1890, the chief official receiver in bankruptcy resigned 
his office, and by an order of the same date all estates which were then 
vested in the chief official receiver as trustee by virtue of his office, were 
transferred to and vested in his successor. 

On June 19th, 1890, it was ascertained by the official receiver that 
certain leasehold premises occupied by the bankrupt, against whom a 
receiving order had been made in 1884, had not been disclaimed ; and on 
June 27th, 1890, formal notice of disclaimer was given to the lessor. 

The lessor refused to accept this notice, and application was in conse- 
quence made to the Court for leave to disclaim the property, it bein^ 
shown that since the bankruptcy the rent of the premises had been paid 
by the bankrupt's wife out of her separate estate, and that no applicati< n 
had been made to the trustee by the lessor under section 55, sub-section (4) 
of the Bankruptcy Act, 1883, requiring him to decide whether he would 
disclaim or not. 

Held : That the official receiver, as trustee, was affected by the acts and 
omissions of his predecessor, and that on his appointment the lease in 
question vested in him, and he was not in a position to disclaim it without 
the leave of the Court extending the time for doing so. 

But that there being no proof that the landlord had sustained any 
damage whatever from the omission, leave to disclaim should now be 
given. 



T 



HIS Case was referred by the registrar to Mr. Justice Cave for 
decision. 

The facts of the case as set out in the affidavit of Mr. George 
Wreford, the senior official receiver, were as follows : — 

" (1.) By an order made March 81st, 1890, by the Board of 
Trade, with the concurrence of the Treasury, I was appointed an 
official receiver in bankruptcy for the Bankruptcy District of this 
Court as from the said March 81st, 1890, being the date on which 
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Sir R. P. Harding vacated the office of Chief Official Receiver in i89i. 
Bankruptcy and official receiver for the district of this Court. i^The 

" (2.) By the said order, all estates in which the initial of the first Baker, 

£x PAUTB 

surname of the debtor or debtors was any of the letters A. to De., The Official 
and which at that date were vested in the said Sir R. P. Harding, "iTm** 
as trustee, by virtue of his said office, became, amongst others, Baker > 

J ' ' ° ' El PARTE 

transferred to and vested in me by virtue of my said appointment, Axford. 
as such official receiver, as aforesaid. 

" (8.) The number of estates so transferred to and vested in me 
on the said March 81st, 1890, were about 1000. 

" (4.) On June 19th, 1890, I received from Messrs. Burgess & 
Cosens, solicitors, a letter asking if I had ever disclaimed the lease 
of certain premises known as ' Clairvaux,' Rectory Road, Becken- 
ham, in the county of Kent ; and stating that such premises were 
occupied by the bankrupt, W. Baker, who found himself unable to 
pay the rent, and that the bankrupt's wife, for whom they acted, 
had hitherto done so out of her own separate estate. 

" (5.) This was the first intimation I had of the existence of the 
said lease. 

" (6.) On June 24th, 1890, I received from the said Burgess & 
Cosens the lease of the said premises, which is dated June 23rd, 
1882. 

" (7.) It appears from the said lease, that on the said June 23rd, 
1882, the said premises were demised by Robert H. Axford, of 
Beckenham, builder, to the said bankrupt, William Baker, for a 
term of 21 years from Lady-day, 1882, upon a repairing tenancy, at 
a yearly rental of £160. 

" (8.) On June 25th, 1890, I forwarded to the said lessor notice 
of intention to disclaim the said premises. 

" (9.) On June 27th, 1890, 1 received from Mr. A. G. Ditton, the 
solicitor for the said R. H. Axford, a letter, stating that there were 
five quarters rent of the said premises, viz., £200, due to his client, 
and also a sum of £1 18*. lid. in respect of charges for repairs to 
roads ; that the said premises required considerable outlay to repair 
them in conformity with the covenants of the lease ; that the rent 
of the premises was £160 per annum, and that his client might not 
be able to obtain a satisfactory tenant at the same rent, as property 
in the neighbourhood has depreciated in value for houses of the 
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1891. description in question; and farther stating, that taking these 
^^ B matters into consideration, his client would he prepared, if the rent 
Bakee, wag p a jd and a satisfactory provision made for repairs, to deal with 

EX PAETB * 

The Official the question of the surrender of the lease on equitable terms. 
^m** " (10.) On the said June 27th, 1890, 1 forwarded to the said 
Ex A partb ^' **• ALtf or & formal notice of disclaimer of the property contained 
Axford. i n the said lease, together with the said lease. 

" (11.) Certain further correspondence took place, the effect of 
which may shortly be stated to be that the rent in arrear with the 
exception of the quarter due at Michaelmas last, was ultimately 
paid to the said lessor by the bankrupt and accepted by the said 
lessor, but the said lessor refused to accept the said disclaimer, 
contending that I am personally liable to perform all the lessee's 
covenants in the said lease. 

" (12.) I have since inspected the file of proceedings in this 
bankruptcy kept by this Court, and the following facts appear 
therefrom : — 

" (a.) A receiving order was made against the bankrupt on March 
7th, 1884, and he was adjudicated bankrupt on the same day. 

" (b.) On March 18th, 1884, an order was made for the adminis- 
tration of the estate in a summary manner, and thereupon the said 
Sir B. P. Harding, as official receiver of the district of this Court, 
became trustee of the property of the bankrupt. 

" (c.) A trustee was not appointed by the creditors. 

" (d.) The bankrupt has not obtained or applied for a discharge. 

" (e.) The said lease is not disclosed or referred to in the bank- 
rupt's statement of affairs or in the notes of his public examination, 
nor is there anything upon the said file of proceedings to show or 
suggest the existence of the said lease. 

" (18.) I have inspected carefully the papers in the matter formerly 
in the custody of the chief official receiver, and the following facts 
appear therefrom : — 

" (a.) On March 8th, 1884, the bankrupt was examined privately 
as to his affairs by Mr. A. H. Wildy, then acting as chief clerk to 
the chief official receiver, when the bankrupt stated, ' I have a lease 
(repairing) of the house at Beckenham, 7, 14, or 21 years. I have 
been there three, at £160. I consider it worth this. I have the 
lease at Beokenhaxn.' 
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" (b.) The lease was not delivered up. I891. 

" (c.) The bankrupt's statement of affairs was not filed until j^elb 
March 25th, 1884. Baker, 

Ex PARTE 

" (d.) The premises were inspected on behalf of the official receiver The Official 
on March 10th, 1884, when it was reported that the whole of the ^n m*' 
furniture was claimed by the wife of the bankrupt. Baker, 

J r Ex PARTE 

" (14.) The said Sir R. P. Harding reported to the Board of Axford. 
Trade in November, 1886, that the estate had been fully realised, 
and that he had closed his books in relation to such estate. 

" (15.) The said Sir R. P. Harding never was in possession or 
occupation of the said premises, nor did the estate of the bankrupt 
ever derive any benefit therefrom. I am informed and believe 
that the rent of the said premises has been paid either by the 
bankrupt or his wife up to Midsummer last, and that the bankrupt's 
solicitors are prepared to pay the quarter's rent due at Michaelmas 
last, and that shortly before the said last-mentioned date the bank- 
rupt and his wife quitted the said premises." 

Application having under the circumstances been made by 
Mr. Wreford to the registrar to extend the time for disclaiming, 
the question was referred by the registrar to the judge for decision 
in the following form : — 

" Having been applied to in this case — 

" 1. To extend (under section 105, sub-section (4) of the Bank- 
ruptcy Act, 1888) the time for disclaiming up to and including 
June 27th, 1890 : 

" 2. To declare that a disclaimer executed on that day by the 
trustee was valid : 

" 8. To give such further extension as may be necessary to 
enable the trustee to disclaim : 

"I, after hearing counsel on both sides and considering my 
judgment for a week feel so much doubt as to — 

"1. Whether knowledge by Sir R. P. Harding, the chief 
official receiver, affects Mr. Wreford, his successor in title, 
so as to disqualify Mr. Wreford from disclaiming unless he 
is protected by section 55, sub-section (2) of the Bankruptcy 
Act, 1883 : 

" 2. Whether Mr. Wreford is so protected by section 55, 
sub-section (2) of the Bankruptcy Act, 1888 ; 
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1891. "8. Whether, supposing Mr. Wreford to be so protected, the 

In re Court can make an order quia timet : 
^Bakbr,j a 4 Whether section 105, sub-section (4) (a section not specifi- 

The Official cally connected with section 55) is intended to operate like the 

Heckiyer 

In re specific section 14 of the Bills of Sale Act, 1878, to render valid 

Ex A pARTE re fr° 8 pectively informal process executed in the past : 

Axford. « 5. Whether supposing that Mr. Wreford is affected by Sir R. 

P. Harding's knowledge and consequently has not executed a valid 

disclaimer (that is, is not protected by section 55, sub-section (2) ) 

it would be just to the landlord to allow him to disclaim now. 

" And I feel also that it is so desirable, having regard to recent 
changes in the official receiver's department, to obtain an authorita- 
tive decision on the above points, that on the application of the 
Board of Trade, made at my own request, I refer the matter to 
your Lordship for judgment." 

Muir Mackenzie : for the official receiver. 

On December 17th, 1890, a writ was issued by Axford, the 
lessor, against Mr. Wreford, as assignee of the lease, claiming the 
quarter's rent due, and also damages for breach of the covenant to 
repair. The rent up to Michaelmas will be paid, but the official 
receiver asks leave to disclaim the lease. Section 55 of the 
Bankruptcy Act, 1888, provides by sub-section (1) that where any 
part of the property of the bankrupt consists of land of any tenure 
burdened with onerous covenants or of any other onerous property 
the trustee, may at any time within three months after his first 
appointment, disclaim such property: "Provided that where any 
such property shall not have come to the knowledge of the trustee 
within one month after such appointment, he may disclaim such 
property at any time within two months after he first became 
aware thereof.' ' Here Mr. Wreford disclaimed all interest in the 
lease within a month after its existence came to his knowledge. 
Then by section 55, sub-section (2), " The disclaimer shall operate 
to determine, as from the date of disclaimer, the rights, interests, 
and liabilities of the bankrupt and his property in or in respect of 
the property disclaimed, and shall also discharge the trustee from 
all personal liability in respect of the property disclaimed as from 
the date when the property vested in him, but shall not, except so 
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far as is necessary for the purpose of releasing the bankrupt and 1891. 
his property and the trustee from liability, affect the rights or ^^ 
liabilities of any other person." But by sub-section (4) " The Bakee, 
trustee shall not be entitled to disclaim any property in pursuance The Official 

JjLecei ver 

of this section in any case where an application in writing has been i N B b 

made to the trustee by any person interested in the property e^artb 

requiring him to decide whether he will disclaim or not, and the Axford. 

trustee has for a period of twenty-eight days after the receipt of 

the application, or such extended period as may be allowed by the 

Court, declined or neglected to give notice whether he disclaims 

the property or not ; and, in the case of a contract, if the trustee, 

after such application as aforesaid, does not within the said period 

or extended period disclaim the contract, he shall be deemed to 

have adopted it." Here no notice whatever was given by the 

landlord under this sub-section. Lastly, by sub-section (7) "Any 

person injured by the operation of a disclaimer under this section 

shall be deemed to be a creditor of the bankrupt to the extent of 

the injury, and may accordingly prove the same as a debt under 

the bankruptcy." Then by section 105, sub-section (4) " Where 

by this Act or by general rules, the time for doing any act or thing 

is limited, the Court may extend the time either before or after the 

expiration thereof, upon such terms, if any, as the Court may 

think fit to impose." In the case of Ex parte hovering, In re 

Jones (L. R 9 Ch. App. 586 : 48 L. J. Bank. 94 : 80 L. T. 621), 

it was held that "Where the trustee of a bankrupt's estate has 

received a notice calling upon him to disclaim a lease within 

twenty- eight days, under the 24th section of the Bankruptcy Act, 

1869, and requires an extension of time beyond the twenty-eight 

days, in order to obtain the consent of the Court under Rule 28 of 

the Bankruptcy Rules, 1871, he must apply for such extension 

before the twenty-eight days have elapsed, unless he can show 

Borne special circumstances to excuse the delay." But that turned 

on the notice having been given by the landlord on the trustee to 

disclaim. It was negligence on the part of the trustee, and the 

same applies to the case of In re Page, Ex parte the Trustee (see 

ante, Vol. L, p. 287: L. R 14 Q. B. D. 401: 33 W. R 825). 

(Counsel also referred to In re Brooke, Ex parte the Trustee, see 

ante, Vol. I., p. 82.) 
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1891. «E« Cooper Willis, Q.C. (F. C. Willis with him) : for the lessor. 

Ik bb Section 55, sub-section (7), says that " Any person injured by 

Ex pahte ti 16 operation of a disclaimer shall be deemed to be a creditor of 

The Official ^ e bankrupt to the extent of the injury and may accordingly 



In rb 
Baker, 

Ex PARTS 
AXFORD. 



Judgment. 



prove the same as a debt under the bankruptcy." Here the 
bankruptcy is closed, the estate is distributed, and the landlord is 
prevented from proving. The trustee is at any rate bound to 
disclaim before he has distributed the estate. Where after he has 
distributed the estate he simply says that he forgot all about the 
landlord, and made no provision for him, it would be an abuse of 
the process of the Court if an extension of time were given. The 
Court would not give it in the case of an ordinary trustee, and the 
official trustee ought not to stand in a better position. An exten- 
sion of time is not given without some good reason why it should 
be given. In any event if the Court did extend the time it would 
only be upon terms, and in that case, besides the question of rent, 
there must be an enquiry as to the dilapidations and payment of 
the amount of damage. The question of devolution was argued 
before the registrar, but there seems really no doubt that 
Mr. Wreford is bound by the knowledge which came to Sir R. P. 
Harding, and he knew of the existence of this lease. 

Muir Mackenzie : 

With regard to what has been said in respect of the damage 
which the landlord is alleged to have sustained by being deprived 
of his right of proof I may say that the bankrupt's estate here 
realized three halfpence in the pound. 

Cave, J. : 

In this case I entertain no doubt that the present trustee is 
affected by the acts and omissions of his predecessor, and, conse- 
quently, that on his appointment the lease in question vested in him, 
and that he is not in a position now to disclaim that lease without 
the leave of the Court extending the time for such disclaimer. 
Undoubtedly the leave of the Court ought not to be given to 
extend the time without some good reason being shown why the 
time should be extended. 

Nqw in this case the circumstances are very peculiar. Jt cjoetj 
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not appear that the former trustee, or the present trustee down to 1891. 
the time when the letter of Messrs. Burgess & Cosens was written i^Prr 
asking if he had disclaimed the lease, had ever claimed any right Baker, 

° ' y ° EX PARTS 

in respect of this lease, or had had any notice that they were under The Official 

any liability with regard to it, and the conclusion which I am i N RE 

inclined to come to is that the landlord was perfectly indifferent to e^partb 

what was done in the matter. He had got a house let at a rack Axford. 

rent, with regard to which he must have known, if he had thought 

about the matter at all, that it was in the highest degree unlikely 

that the official receiver would abstain from disclaiming, and would 

take upon himself any burden at all with regard to such a lease. 

On the other hand he had a tenant actually in possession, married 

to a lady of some property, who was able, if she chose to do so, to 

pay the rent, and who possessed a quantity of furniture which was 

in the house, and which one may reasonably assume to have been 

of value quite capable of answering the rent as it became due from 

time to time. Under those circumstances the landlord no doubt 

had nothing to gain by compelling the trustee to disclaim by giving 

him the notice which section 55 provides that he may give. I 

rather come to the conclusion, looking at the circumstances which 

are put before me, that the landlord was content to leave matters 

just as they were, expecting to get his rent from the lady, or 

knowing that in any circumstance he could distrain upon the goods 

in the house for the amount of the rent. It is not, of course, 

desirable that matters should be left in such a position as that, 

and the former trustee ought to have given notice of disclaimer 

within the time limited. But I am unable to say that the landlord 

has sustained any damage, and I shrewdly suspect that the extra 

rent which he has received during the last six years — the rent, that 

is, over and above what the premises would have let for if the 

tenant had been turned out — has been quite sufficient, if not more 

than sufficient, to compensate him for any breach of the covenant 

to repair which may actually have taken place. 

Under those circumstances I am of opinion that the time for dis- 
claiming ought to be extended, because I do not believe that the 
landlord ever looked at the liability of the official receiver or ever 
regarded him, and possibly never might have regarded him, as 
being responsible but for the letter of the official receiver giving 
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1891. notice of an intention to disclaim, which naturally put him upon 
Inre enquiry as to his position. I think, therefore, that I ought to 
Baker, *extend the time for disclaiming for a week from this date, 

£x PARTE 

The Oppicial Now on what terms ought that to be done ? Undoubtedly when 
there has been neglect to do that which the Act requires to be done 
within a specific time, if under the circumstances it is thought 
right to extend the time for doing it, nevertheless that extension 
ought to be upon such terms as may be really fair and equitable to 
all parties. Now, as I have said, I do not think the landlord has 
sustained any damage. I have a very strong suspicion that he 
has got quite as much in extra rent as will compensate for the 
mere repairs which he says require to be done. What I think he 
should have done was to have accepted matters as they stood, and 
upon the tenant giving up possession to have taken the rent which 
the lady's solicitors said they were prepared to pay, and to have 
accepted the disclaimer of the trustee as if it had been duly given. 
He has, however, thought fit to stand out for more. I do not think 
he is entitled to any more than that. I impose on the trustee the 
terms, which, as I understand, the lady's solicitors were willing to 
pay, and therefore they would pay — that he must pay the rent down 
to September 29th. I think that is all that I ought to impose upon 
him, and that the liability ought to have been accepted at the time, 
and more ought not to have been asked for. Inasmuch as he has 
come here and sought for more, I do not think I ought to give him 
any costs of this application, and the official receiver must pay his 
own. 

Order accordingly, but stay of execution of disclaimer granted 
until hearing of appeal, the time for disclaiming being 
extended accordingly. 



March 6th. 

On this day the appeal of Mr. Axford, the lessor, from the above 
decision came on for hearing before the Court of Appeal. 



E. Cooper Willis, Q.C. (F. C. Willis with him) : for the appellant 
referred to Ex parte hovering, In re Jones (L. R. 9 Ch. App. 586 : 
43 L. J. Bank. 94 : 30 L. T. 621). 
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Sir Edward Clarke, Q.C., Solicitor-General (Muir Mackenzie 1891. 
with him) : for the official receiver were not called upon. i*** 

Bax.br, 

The Master of the Bolls (Lord Esher) : Thb^Otoicial 

I have not the slightest doubt that Mr. Justice Cave had an i N bb 
absolute discretion — what is called a judicial discretion — and that e x ^^ b 
he has exercised it fairly and properly. Axfori*. 

Now it is said to us in order to frighten us, that if we agree u gmen ' 
with the judgment it will b9 an authority as to the exercise of 
discretion in every other case. I protest against that. When you 
come to an exercise of discretion, the decision of the Court in one 
case is no authority to bind the exercise of discretion in another 
case. The only effect of this as an authority, if even then, would 
be if you could get just such another case where the estate was a 
three halfpenny estate, where the wife had paid the rent for years 
to the landlord, where the trustee had delayed under the circum- 
stances in which this trustee has delayed, and where the other 
circumstances would be the same. That is, in other words, a 
reductio ad absurdum. I need not mention such a thing as that — 
as in effect to say that the exercise of discretion of the Court in 
one case is no authority at all to guide anybody in the exercise of 
discretion in another case. 

In this case the landlord really has suffered no harm at all. He 
has had the full rent for his house for years, not paid by the bank- 
rupt, not paid by the trustee in any way, but paid by a stranger. 
He must have known he was paid by a stranger. There is not the 
smallest doubt of it. He would never think that this was being 
paid by the trustee or the bankrupt himself. Whilst he thus was 
receiving that advantage, the trustee, who received no advantage at 
all from the house, neglected, if you like, to disclaim, and neglected 
for some time to ask for the time to be extended. It is quite 
a different case from one which might exist, namely, a case where 
the trustee had been using the premises, that is to say, if there 
had been an actual tenant of the premises paying rent to the 
trustee so that the trustee was getting some benefit from the house 
during the time, it would have been a very different case, and if 
after having done that for this number of years the trustee had 
asked for an extension of time to disclaim as to the residue of the 
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1891. lease, I should suppose that the Court would consider him liable, 
j^^ although I do not say so. There might be circumstances to explain 
Baker, that delay. But such a case as that would be very different to this. 

EX PASTE * 

The Official Here the trustee did not use the premises. He never got any 

In rb benefit from them. He never got any benefit for the creditors from 

Ex A pARTB *^ e house, and there is no harm done to the landlord. It would 

Axford. be a most harsh measure of justice, amounting in my opinion to 

injustice, if the official receiver in this case was made personally 

liable for this rent for the remainder, I suppose, of the fourteen 

years. I think the judge exercised his discretion exactly as I hope 

I should have exercised it myself if I had been in his place. 

Bowen, L.J. : 
I agree. 

Fby, L.J. : 
And I also. 

Appeal dismissed with costs. 

Solicitors : The Solicitor to the Board of Trade, for the official 

receiver. 
A. G. Ditton, for the lessor. 
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PRACTICE. 

IN BE SNYDER, Ex PARTE PIXLEY. Before 

Mr. Justice 

Bankruptcy Act, 1883, section 44. Cave. 

1891. 
Property of bankrupt — Act of bankruptcy — Petition — Moneys paid to petitioning v "-*~' 
creditor to obtain adjournment of petition — Adjudication — Right of trustee to  A P ni *'*• 
repayment. 

After the presentation of a bankruptcy petition against the debtor, 
negociations were entered into with the petitioning creditor for an 
adjournment of the hearing of the petition, and with this object the sum 
of £1,050 was paid by the solicitor acting for the debtor to the solicitors 
for the petitioning creditor by cheque, the amount in question having been 
borrowed by the debtor from a third party for the purpose. 

The debtor was subsequently adjudicated bankrupt on the petition, and 
the sum so paid over was claimed by his trustee. 

Held : — That the moneys in question were the property of the bank- 
rupt, and that the trustee was entitled to an order directing the petitioning 
creditor to repay them to him. 



T 



HIS was an Application by the trustee in the bankruptcy for an 
order against Mr. J. Crossfield, the petitioning creditor, to repay a 
sum of £1,050 which had been paid to him after the act of bank- 
ruptcy had been committed by the debtor. 

On November 25th, 1889, a bankruptcy notice under section 4, 
sub-section 1 (g) of the Bankruptcy Act, 1888, was issued against 
the debtor in respect of a judgment debt for £2,844, with the 
requirements of which notice the debtor did not comply. 

On January 15th, 1890, a bankruptcy petition was presented 
against the debtor which was made returnable on February 6th, 
1890. 

At this time the debtor, who was connected with the Snyder 
Dynamite Projectile Company, Limited, was desirous of obtaining 
a postponement of the hearing of the petition with a view of 
effecting a settlement with his creditors. 

Negociations were accordingly entered into between the solicitors 
for the debtor and the solicitors for the petitioning creditor for an 
adjournment ; and on February 6th, 1890, Mr. Bennett, a member 
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1891. of the firm of solicitors acting for the debtor, attended at the Bank- 

^J^ ruptcy Court, and then paid over by cheque to the solicitors for the 

Snyder, petitioning creditor the sum of £1,050 in order that the petition 

Pixlby. might be adjourned for two months, a receipt being taken in the 

following form : — " Received of Mr. Bennett, per cheque of Messrs. 

Saunders, Hawkesford, Bennett & Co., the sum of £1,050 on 

account of the debt and costs in this matter/' 

The petition was adjourned until April 28th, 1890, when no 
arrangement having been come to a receiving order was made 
against the debtor, upon which he was adjudicated bankrupt. 

The trustee in the bankruptcy now applied that the £1,050 in 
question might be repaid to him. 

Bell : for the trustee. 

The real point in controversy is whether this sum of £1,050 was 
the money of the debtor or whether it was paid on his behalf by 
other parties. From the evidence it appears that the £1,050 was 
borrowed from the Snyder Dynamite Projectile Company and was 
advanced by the Company, the debtor for the purpose of security 
executing a charge in favour of the Company on certain property 
which he had, and the Company took in addition a bond from five 
gentlemen in £200 each. On February 6th, when the money was 
paid over, an attempt was made by the solicitors for the petitioning 
creditor that the money should be taken as paid by a third party. 
But Mr. Bennett then said distinctly that it was not paid by a 
third party, but that the money had been borrowed by the debtor. 
The receipt given may be equivocal in its terms but it does not 
alter the facts. Mr. Bennett is in Court and I will call him. 

[Mr. Bennett, of the firm of Messrs. Saunders, Hawkesford, 
Bennett & Co., was called and corroborated the statement of 
counsel.] 

Herbert Reed : for the petitioning creditor. 

It would seem that this sum of £1,050 was lent by the Company 
to Snyder. Two questions, therefore, arise : — First, is this money 
which became Snyder's property so as to go to the creditors ? and, 
secondly, if so, is that property which can be followed by the 
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trustee ? It appears that Messrs. Saunders, Hawkesford & Bennett 1891. 
drew a cheque and gave it to the solicitors for the petitioning t^rs 
creditor. It is not like a specific chattel. None of the money Snyder, 

* EX PARTS 

actually came into the solicitors' hands. It was all done by means Pixlbt. 
of cross-credits. When money is paid in that way by cheque the 
trustee cannot sue the person receiving it as for money had and 
received. That money which was received by the petitioning 
creditor was not tho property of the bankrupt. It is not like a 
chattel which can be followed. It was really a cross-credit given 
in a bank. There are no specific coins which ever were the 
bankrupt's. 

Cave, J. : 

The argument raised by Mr. Reed on behalf of the petitioning Judgment. 
creditor is a very ingenious one but it cannot prevail. It is clear 
to me that this was the money of the bankrupt, and that it was paid 
by the solicitor as his money for the purpose of obtaining a delay 
of the bankruptcy proceedings. Of course if a third party for some 
purpose of his own wished a delay, and for that purpose was 
willing /to pay a sum to the creditor for that consideration only, it 
might be a good answer to an application of this kind. But when 
we look at the facts there is no ground for that contention here. 
The Company had apparently some interest in preventing the 
bankruptcy, but that interest did not go further than to make 
them willing to lend the money on getting a charge from the bank- 
rupt and a guarantee from five other gentlemen. They never 
meant to lend without looking to somebody to repay them. The 
money was lent to Snyder and was not lent to the five gentlemen, 
and the consequence of that is that the trustee is entitled to 
Bucceed in this application. 

Application allowed with costs. 

Solicitors : Morse & Simpson, for the trustee. 

C. E. Elwes, for the petitioning creditor. 



m.b. — vol. VIII. 
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PRACTICE. 

Bbpom In re ASHWIN, Ex parte ASHWIN. • 

Mtt. JuSTICB 

f a iro 

1891* Bankruptcy Act, 1883, section 24. 

January 17 th Committal of Bankrupt — Refusal to deliver up property — Contempt of Court — 
FebrvarylAth, Release upon entering into recognisances, 

and 25th On tne application of the trustee in the bankruptcy an order was made 

April 7th committing the bankrupt to prison for contempt by reason of his refusal 

and 28th. to deliver up the title-deeds relating to certain of his property as required 

by section 24 of the Bankruptcy Act, 1883. 

The bankrupt subsequently applied to the Court for his release, it 
being contended on his behalf that the omission to deliver up the deeds 
arose from inability to do so, they having been previously deposited by 
the bankrupt as security for a loan and assigned to a person whose present 
whereabouts could not be ascertained. It was further stated that the 
bankrupt had been criminally indicted at the Central Criminal Court in 
respect of the deeds and had been acquitted. 
The bankrupt had been in prison nine months. 

Held : — That there could be no doubt that at one time the bankrupt 
had possession and control of the deeds in question, but that the Court 
was not satisfied upon the evidence before it whether they were in 
existence at the time when the order of committal was made and had 
since ceased to be so ; and that having regard to ail the circumstances 
an order of release would now be made upon the bankrupt entering into 
his recognisances to come up for judgment when called upon. 



T 



HIS was an Application by the bankrupt for his release from 
Holloway Gaol to which he had been committed for contempt of 
Court under section 24 of the Bankruptcy Act, 1883, by reason of 
his neglect to deliver up to the trustee in the bankruptcy, the title- 
deeds relating to certain property which formed part of the estate. 

The applicant Thomas Smith Ashwin formerly carried on 
business as a solicitor in Cockspur Street and was adjudicated 
bankrupt in 1884. 

Amongst other property of the bankrupt were certain leasehold 
properties at Wimbledon and in Canning Town, but the deeds 
relating thereto were not handed over to the trustee ; and on May 
10th, 1890, an order under section 24 sub- section (4) of the Bank- 
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ruptcy Act, 1888, committing the bankrupt to prison for contempt 1391. 
was made. t~*Z- 

On June 6th, 1890, the bankrupt appealed from this order to the Ashwik, 

r rr Ex PARTE 

Court of Appeal, but the appeal was dismissed (see ante, Vol. VII., Ashwin. 
p. 175). 

On the making of the order the bankrupt absconded, and it was 
not until July 14th, 1890, that he was arrested while living in 
expensive lodgings at Heme Bay. 

On August 8th, 1890, the bankrupt applied to Mr. Justice Cave 
for his release, which was refused, and a similar application subse- 
quently made to the Vacation judge also proved unsuccessful. 

A further application was now made by the bankrupt to Mr. 
Justice Cave for his release, the applicant, on the plea of utter 
poverty, being represented by counsel instructed by the official 
solicitor. 

Danckwerts : for the bankrupt. 

I have an affidavit by the bankrupt apologising without reserve 
and submitting himself to the mercy of the Court. The non-com- 
pliance with the order to deliver up the deeds arises from inability 
and not from contempt. What the bankrupt says is, that in 1884 
the deeds in question were deposited by him with one John Erring- 
ion French, as security for advances, and were assigned by French 
to one Tovfflet of Bouen, whose present whereabouts cannot be 
ascertained. The bankrupt has now been more than six months in 
prison, and owing to his want of means he has during a great part 
of that period been obliged to subsist on prison fare. The objects 
of justice have surely been served by that imprisonment. 

Hartley Dennis* : for the trustee. 

If the official solicitor had known all the facts I am quite sure he 
would not have consented to appear in this case. My contention is 
that the story of the bankrupt is utterly untrue. There is no such 
person as Toufflet, and the deeds have always been in the bank- 
rupt's control. The man French was formerly a tool of the bank- 
rupt's, and in 1889 an action of Bali v. French, brought by the 
trustee, was tried before your Lordship in respect of those deeds in 
which the trustee was successful. The bankrupt found the money 

e 2 
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1891. for fighting that action. The man French has since come round 
Inks an ^ has tried to assist the trustee. He admits that he never had 
Ashwiw, ajjy mone y to lend, and that Toufflet was in fact Ashwin himself. 
Ashwin. The whole story of the assignment is an elaborate tissue of false- 
hoods. No one but the bankrupt has the deeds. No claim for 
interest has ever been made although none has been paid. 

[The bankrupt, T. S. A%hw\n y was put in the box and submitted 
to severe cross-examination.] 

Cave, J. : 

It is certainly unfortunate that in all this suspicious transaction 
not a tittle of evidence can be found to corroborate the statement of 
the bankrupt. I am willing, however, to give him an opportunity 
of throwing more light upon the transaction if it is possible to do 
so, and I will adjourn the case for a month to see if he can do so. 
In the meantime the bankrupt must go back to prison. 

February 14*7*. 

On this day the case again came before the Court. 

Danckwerts : for the bankrupt. 

The bankrupt still adheres to his story that the deeds are not in 
his possession. There is also this further important fact. Previous 
to your Lordship's order the bankrupt was indicted at the Old 
Bailey for fraudulent conduct in the bankruptcy proceedings, and 
some of the charges in the indictment actually covered the charge 
on which he is now committed. He was acquitted at the Old 
Bailey, and although I do not say that after that your Lordship 
had no right to commit him, yet due weight ought to be given to 
that verdict. The man has been seven months in prison, he cannot 
be kept there indefinitely, and the time has now come for his 
release. As for the story now told by French that he was the tool 
of Ashwin, all I can say is that no sane human being ever could be 
such a puppet as he makes out. 

Bartley Denniss : for the trustee. 

The trustee has communicated with the French authorities and 



HIQII COUBT OF JUSTICE. 133 

no trace can be found of the alleged assignee Toufflet. The man isoi. 
John Errington French is now in Court and is willing to give all i^Za 
assistance. Ashwin, 

E* FART1 



Ashwin. 



[J. E. French was then examined and stated that he had been 
very closely connected with the bankrupt and had signed anything 
which had been put before him. He had signed affidavits without 
looking at them, and which he now found contained statements 
which were wholly untrue. He had never seen the deeds in <jues* 
tion and they were never deposited with him as security.] 

Cave, J. : 

I have no doubt that the man French is quite as bad as Ashwin, 
and if the case stood on French's evidence alone the position of the 
trustee would be a much weaker one. But it does not do so. It 
is the fact that French is as bad as Ashwin which leads me not to 
give so much weight as I should otherwise do to the verdict of the 
jury at the Old Bailey ; for when the jury see a man who is practi- 
cally an accomplice put into the box as a principal witness for the 
prosecution, so far as my experience goes, they never convict if they 
can possibly avoid it. I am ready to give every opportunity, how- 
ever, to cross-examine other witnesses if more light can be thrown 
on these very doubtful transactions and the case may stand over 
for another three weeks. The bankrupt must of course go back to 
prison. 

March 25th. 

On this day the case again came before the Court. 

The bankrupt T. S. Ashwin appeared in person, the official 
solicitor having retired from the case. 

Bariley Dennis* : for the trustee. 

[John Ball Ball, the trustee in the bankruptcy : J. H. Biddies, 
clerk to Mr. Bennett, solicitor for J. E. French, in the action of 
Ball v. French : and J. S. Tanner, a journalist who had been 
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concerned in the transactions, were cross-examined by the bankrupt 
at great length.] 

Cave, J. : 

I will consider what my judgment should be, and in the m an- 
time I wish the trustee to consider this proposition. Supposing 
the bankrupt had these deeds but has destroyed or lost them, it is 
impossible for him to give them up. The attachment was to 
compel him to do what it was in his power to do, but if he has lost 
the deeds — as may be the case — there is no longer any ground to, 
keep him in custody. 

April 7 th. 

Cave, J. : 

There have been a very large number of affidavits read in this 
case, and a lengthy cross-examination by the bankrupt of the 
witnesses who made those affidavits on behalf of the trustee. I 
shall take an opportunity of reading carefully through those before 
I finally give my judgment. I shall be prepared to give judgment 
on this day three weeks. That will be April 28th. I shall not be 
prepared until then ; but having regard to all the circumstances I 
shall let the bankrupt out of prison until April 28th. He may be 
released on entering into his recognisances to come up on April 
28th to bear my judgment. 

April 28th. 

Cave, J. : 

I have considered this case with great care, and have no 
hesitation whatever in coming to the conclusion that at one time 
the bankrupt, Ashwin, had possession and control of these deeds. 
I am, however, unable to satisfy myself without further considera- 
tion whether they were in existence at the time the order of 
committal was mado by me that the deeds were to be delivered up, 
and have ceased to be so now. It is very important that I should 
be informed on this point, and what I propose to do is, — to allow 
Ashwin to continue at liberty on entering into his recognisances to 
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come up for judgment when called upon. Should any further facts 1391. 
come to light notice will be given to him. S^**" 

AN RB 

ASHWIN, 

Ex PABTB 

The bankrupt T. S. Ashwin subsequently entered into his rccog- Abhwin. 
nxsances in £500 to come up for judgment when called upon. 

Solicitors : Newman, Hays & Co., for the trustee. 



PRACTICE. 

In re CALDERWOOD, Ex parte THE BOARD OF TRADE. B bfom 

Mb. Justice 
Bankruptcy Act, 1883, section 102. ^ave. 

Committal — Defaulting Trustee — Order to pay trust moneys into Bankruptcy Mauiih, 
Estates Account — Subsequent Bankruptcy of Trustee — Application to commit. 

In February, 1891, on an application for the committal of the trustee 
to prison by reason of his neglect to comply with a previous order of the 
Court by which he had been directed to pay into the Bankruptcy Estates 
Account the sum of £22 15*., found to be due from him to the estate, the 
case was ordered to stand over for three months to enable the trustee to 
pay the money. 

In March, 1891, the trustee was adjudicated bankrupt 

The money was not paid, and on the expiration of the three months 
the application for committal again came before the Court. 

Held: — That no evidence being put forward to justify the Court in 
treating the trustee as having wilfully disobeyed its order, or to show that 
he had improperly disposed of the money in such a way as to make it fit 
that he should be punished for contempt, the Court could not, under the 
circumstances, make any order. 



T 



HIS was an adjourned Application by the Board of Trade for the 
committal to prison of one Soppett, the trustee in the bankruptcy, 
by reason of his neglect to comply with an order of tho Court 
requiring him to pay into the Bankruptcy Estates Account a sum 
of £22 15«. 

The application originally came before the Court on February 
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1891. 2nd last, when the case was ordered to stand over for three months 
IjT»b *° enft M e th© trustee to pay the money. 
Calpbrwood, The money was not paid : but in March the trustee was himself 
Tub Boaud adjudicated bankrupt. 

The three months allowed having elapsed, the application to 
commit again came before the Court. 

Muir Mackenzie : for the Board of Trade. 

This motion came before your Lordship last February to commit 
the trustee in this matter, Mr. Soppett, for default in payment of a 
sum of £22 15a., which was the balance of certain trust funds 
f jr which your Lordship had held him liable in previous proceed- 
ings to account for to the estate, and your Lordship on February 2nd 
made an order that the application should stand adjourned for 
three months to enable Mr. Soppett to pay the sum. That three 
months has now elapsed, and the question arises what course ought 
to be taken. Since then and during the interval Mr. Soppett, the 
trustee, has been adjudicated a bankrupt. He was adjudicated a 
bankrupt in March, and of course the question arises whether your 
Lordship will think fit to make any order on the motion having 
regard to that fact. Of course it is an order of your Lordship's to 
pay trust money to the credit of the estate, but I ought to call your 
Lordship's attention to a case of In re Symes (Weekly Notes, May 
24th, 1890), decided by Mr. Justice Kekewich, in which there was 
an application by the plaintiffs against the defendant, who was a 
defaulting trustee, to pay a sum of cash into Court. He was 
ordered to pay it into Court, and he failed to comply with the 
order, but was adjudicated bankrupt subsequently. While still an 
undischarged bankrupt the plaintiffs moved to attach him for dis- 
obedience to the order, and Mr. Justice Kekewich held, having regard 
to the Bankruptcy Act and certain decisions, that he had no juris- 
diction to direct the issue of the writ of attachment, and he refused 
the motion, but without costs. I do not know if your Lordship 
would follow that decision or not. It is not quite the same case. 
The issue of a writ of attachment is not the same as the summary 
provisions in the Bankruptcy Act to make an order on the trustee. 
But there seems no hope of getting the money now, and I do not 
desire to press the matter. 
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[Cave, J. : I should not think of taking any steps to commit him 1391. 
without an application on your part, or your bringing forward some- j^ n 
thing to justify me in treating him as having wilfully disobeyed Caldbkwood, 
the order of this Court.] Tub Board 

or Tbadb. 

Of course the original order for payment of this money was made 
some time ago. It was made in April, 1890 ; and so far as that 
goes, he has had every indulgence. But of course I assume, as he 
has been adjudicated bankrupt, that he cannot pay, and really the 
matter stands in that way. 

[Gave, J. : If you admit that he cannot pay, and you do not show 
me that he has improperly disposed of the money in such a way as 
to make it fit for me to punish him for contempt, I cannot do any- 
thing.] 

It is more than that. He had the money : it was found due 
from him on the audit. The order to pay was in April, 1890. 
Your Lordship ordered him to pay this money together with the 
costs of three motions. He has had all that time and has not paid 
this money. I do not now ask for any order as to the costs. The 
application is as to the balance of the trust funds. 

[Gave, J. : Unless you can show that he has had the money, 
and has wilfully neglected to pay it over, there is no case.] 

I cannot show more than that he has failed to pay the money. 

[Cave, J. : All you can show is that he received the money and 
somehow or other it has gone. It may have gone for reasons for 
which he is not to be blamed, except the ordinary blame which 
attaches to a trustee who mixes the trust money with his own.] 

That was all gone into of course on the previous hearing when 
your Lordship made the order for him to pay the money. 

[Cave J. : All that was gone into then I take it would be to show 
that he had received trust money and had not paid it over.] 

That is bo. 
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1891, . [Cave, J. : I should make that order on the mere proof that he 

Ixrb had received trust money without hunting round to show that he 

C^dkkwoop, had used it. If ho had received £1000 and had been robbed of it 

EX PARTB 

Tkb Board going home I should still make that order.] 

or Trade. 6 8 J 

It was money for which he was not able to produce proper 
vouchers. 

[Gave, J. : The mere fact of an order to pay is not sufficient ; you 
must prove more than that in order to entitle you to commit him 
for contempt.] 

That is how the matter stands. On February 2nd your Lordship 
said : " Adjourned for three months to enable Mr. Soppett to pay 
the sum of £22 15*." 

[Cave, J. : Was he bankrupt at that time ?] 

I think a receiving order had been made. He had not been 
adjudicated bankrupt. 

[Cave J. : He has now, and therefore the mere fact that he has 
not paid the money does not show that he has committed a 
contempt.] 

. I cannot carry the case further, my Lord. Mr. Soppett does not 
appear. 

Cave J. : 

Very well. Then there will be no order. That is all I can do. 

Solicitor : The Solicitor to the Board of Trade, for the Board of 
Trade. 
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PRACTICE. 

In be BURGOYNE, Ex pabtb BURGOYNE. divisional 

- COURT. 
Bankruptcy Act, 1883, section 24. Bmobb 

C/AVB, J. | 

Committal of Bankrupt — Refusal to deliver up Property — Contempt of Court — akd 

Property sold by official receiver — Right of official receiver to make applir nA ^!?* 
cation for committal. ^.J 

The statement of affaire filed by the bankrupt duly disclosed certain ^ ay ™ 
property belonging to him which was subsequently sold by the official* 
receiver to the petitioning creditors. 

The bankrupt failed to give up possession of the property to the 
purchaser, and an order was made by the County Court judge, on the 
application of the official receiver, committing him to prison for contempt 
under section 24, sub-section (4) of the Bankruptcy Act, 1883. 

The bankrupt appealed against this order on the ground that he had 
sufficiently complied with the requirements of section 24 in disclosing the 
property to the official receiver, and that the official receiver having, 
conveyed all rights in the property to a third party was not entitled to 
apply to the Court for an order of committal under the section. 

Held : — That the official receiver was entitled to have vacant possession 
of the property in question and was entitled to the assistance of the 
Court, if the bankrupt refused to deliver up the property, in order that 
vacant possession might be given to the purchaser; and that the bankrupt 
having no authority from the purchaser to continue in possession, the 
order of committal was rightly made. 



T 



HIS was on Appeal from an order of the Jadgo of the County 
Court at Kingston-on-Thames committing the bankrupt to prison for 
contempt of Court by reason of his neglect to deliver up to the 
trustee in the bankruptcy certain of his property as required by 
section 24 of the Bankruptcy Act, 1888. 

The debtor William Burgoyne, who formerly carried on business 
as a boat-builder at Staines, was adjudicated bankrupt in February, 
1890. 

Amongst other property of the bankrupt there were four pieces 
of ground situated on the Surrey side of the river Thames in the 
parish of Egham and Thorpe which by an agreement dated August 
22nd, 1879, were agreed to be leased to him by the Coopers' 
Company. 
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1891. This property was duly disclosed by the bankrupt in his state- 

l^n ment of affairs ; and on July 19th, the official receiver as trustee in 
Bubgotnb, the bankruptcy conveyed the bankrupt's rights in the four pieces 
Burootnb. of ground to Messrs. Tippetts dc Sons, the petitioning creditors. 

On September 12th, 1890, a letter was written by the official 
receiver to the bankrupt requesting him to give up possession to 
Messrs. Tippetts Jc Sons ; and on September 18th, 1890, the bank- 
rupt wrote to Messrs. Tippetts & Sons, stating {inter alia) that a 
boat-house on one of the pieces of ground was the property of the 
bankrupt's wife and requesting time for its removal. 

On September 26th, 1890, an answer to this letter was sent by 
Messrs. Tippetts <& Sons as follows : — 

" Mr. E. Burgoyne, Boat-Builder, Staines. 

" Dear Sir, 

" We have yours of the 18th, and will attend at Staines on Tuesday at 
4 o'clock to receive possession. With regard to the boat-house on the lower 
piece of ground we shall not object to let it remain on the land for say a 
month after Tuesday. 

" Yours truly, 

" Tippetts & Sons." 

On October 11th, 1890, the official receiver again wrote to the 
bankrupt stating that he had been informed that the bankrupt 
declined to quit possession and giving him notice under section 24 
of the Bankruptcy Act, 1888. 

Section 24 of the Bankruptcy Act, 1888, relates to the duties of 
a debtor as to the discovery and realisation of his property and 
provides : — " (1) Every debtor against whom a receiving order is 
made shall, unless prevented by sickness or other sufficient cause, 
attend the first meeting of his creditors, and shall submit to such 
examination and give such information as the meeting may require. 
(2) He shall give such inventory of his property, such list of his 
creditors and debtors, and of the debts due to and from them 
respectively, submit to such examination in respect of his property 
or his creditors, attend such other meetings of his creditors, wait 
at such times on the official receiver, special manager or trustee, 
execute such powers of attorney, conveyances, deeds and instru- 
ments, and generally do all such acts and things in relation to his 
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property and the distribution of the proceeds amongst his creditors isoi. 
as may be reasonably required by the official receiver, special i^m 
manager, or trustee, or may be prescribed by general rules, or be Burooynb, 

Ex PA&TB 

directed by the Court by any special order or orders made in refer- Burooynb. 
ence to any particular case, or made on the occasion of any special 
application by the official receiver, special manager, trustee, or any 
creditor or person interested. (8) He shall, if adjudged bankrupt, 
aid to the utmost of his power, in the realisation of his property 
and the distribution of the proceeds among his creditors. (4) If a 
debtor wilfully fails to perform the duties imposed on him by this 
section, or to deliver up possession of any part of his property, 
which is divisible amongst his creditors under this act, and which 
is for the time being in his possession or under his control, to the 
official receiver or to the trustee, or to any person authorised by 
the Court to take possession of it, he shall, in addition to any 
other punishment to which he may be subject, be guilty of a 
contempt of Court, and may be punished accordingly." 

On December 5th, 1890, an order was made by the County Court 
Judge, on the application of the official receiver as trustee, com- 
mitting the bankrupt to prison under this section ; and from that 
order the bankrupt now appealed. 

Payne : for the bankrupt. 

My contention is that the bankrupt here had done all the duties 
he was called upon to do and had complied with section 24. The 
bankrupt disclosed all his property to the trustee and conformed 
with his directions. On July 19th, 1890, the official receiver as 
trustee conveyed all the bankrupt's rights in the land to Tippetts 
d Sons, and after that he had no right to make use of section 24. 
That is a penal section, and the bankrupt must be brought clearly 
within it. The bankrupt gave up possession to the official re- 
ceiver when he disclosed the property and the adjudication was 
made. The property then vested in the trustee. If the official 
receiver had said, " You must at once turn out," and the bankrupt 
had refused to do so, of course he would have been within the 
terms of section 24. But the official receiver having parted with 
the property he could not afterwards make use of a penal section 
like this. Further, I say, that on September 30th, 1890, possession 
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. 1891. was in fact given as far as was necessary. Two of these four 

TiTm pieces of ground were outlying waste and of no value whatever. 

Burooynb, Xhe bankrupt did not want to keep them. Messrs. Tippetts ds 

Bukooymb. Sons had taken possession of the third piece, and as to the 

fourth piece the bankrupt had a licence to remain in possession by 

the letter of September 26th, 1890. 

[Cave J. : A licence for the boat-house to remain for a month.] 

I contend it is more than that ; but I go further and say that the 
• bankrupt had delivered up possession as far as was necessary. He 
had disclosed this property in his statement of affairs. Section 24 
only applies to a case where the official receiver or trustee is 
absolutely refused by the bankrupt to go on his lands ; or where 
the bankrupt absolutely refuses to give up possession as in the case 
of In re Cox, Ex parte the Trustee (see ante Vol. II. p. 28). That 
is a case where the trustee could not complete the sale of the 
property without the bankrupt doing something. Here it is 
different. The official receiver has put the purchaser into complete 
possession and the purchaser can go and turn the bankrupt out. 
The official receiver cannot make use of a penal section like section 
24 when he has no property. The official receiver parted with his 
interest by the conveyance. His interest had gone at law. 

Mackintosh : for the official receiver was not called upon. 

Cave J. t 

Judgment. I am of opinion that the County Court judge in this case came to 
a right and just conclusion. The official receiver was entitled to 
have vacant possession of the four pieces of land. He sold the four 
pieces of land to Messrs. Tippetts <t Sons, and was bound to give 
them the vacant possession, and was entitled in order to do so to 
call on the bankrupt to turn out of the land, and was entitled to the 
assistance of the Court if the bankrupt refused to do so. It is true 
that if the purchaser had waived his rights to vacant possession or 
had authorised the bankrupt to remain on the property and tho 
bankrupt was there by virtue of some right coming to him from 
the purchaser, the official receiver would have been relieved from 



HIGH COURT OF JUSTICE. j^g 

the necessity of giving vacant possession and would not be entitled 1391. 
to apply to the Court for assistance to turn the bankrupt out. The I ^p~' 
power in section 24 of the Bankruptcy Act, 1888, is to be used to Buhgoyne, 
enable the trustee to fulfil the duties imposed on him, and is not to Bu&goyxb. 
be used by a purchaser who wants to get a man out whom he may 
have previously authorised to stay in. But that case does not arise 
here. The only thing at all approaching to a licence is the letter 
of September 26th, which says, " We will attend at Staines on 
Tuesday at 4 o'clock to receive possession. With regard to the 
boat-house on the lower piece of ground we shall not object to let it 
remain on the land for say a month after Tuesday." That is 
nothing more than a licence to the bankrupt to go on the property 
to take his boat-house away. But for that he would be bound to 
remove it at once or would have been a trespasser. To avoid that 
he gets the purchaser to agree to give him a month to remove it. 
But that does not entitle him to retain possession of the land. 
The licence itself assumes that he is going to give up possession 
on the Tuesday which ho did not do, and the order of the County 
Court judge was right. 



Charles, J. : concurrod. 



Appeal dismissed* 



Solicitors : Thomas Young, for the bankrupt. 

Almond <& Co., for the official receiver. 
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PRACTICE. 

divisional In re MAUD, Ex parte TOWNEND. 

court. 

Bbfoui Bankruptcy Act, 1883, section 4, sub-section 1 (g). 

and Act of Bankruptcy— Non-compliance uxth requirements of Bankruptcy Notice — 

HA ^^ R, •" Time when act of Bankruptcy committed, 

-j. T^. The act of bankruptcy committed by a debtor by reason of bis non- 

compliance with a bankruptcy notice duly served on him under section 4, 
sub-section 1 (g) of the Bankruptcy Act, 1883, is complete at the last 
moment of the seven days allowed to him by the section to comply with 
the requirements of such notice. 

On November 20th, 1890, a bankruptcy notice was served upon the 
debtor ; and on December 4th, 1890, a petition in bankruptcy was 
presented against him. 

On January 2nd, 1891, the debt of the petitioning creditor was paid 
and the petition was dismissed ; but on February 7th, 1891, a bankruptcy 
notice was served upon the debtor by another judgment creditor upon 
which a petition was presented on February 28th, 1891, and a receiving 
order made. 

On the application of the official receiver it was subsequently held by 
the County Court judge that the act of bankruptcy committed by the 
non-compliance of the debtor with the bankruptcy notice served on him 
on November 20th, 1890, must be taken to have occurred on November 
28th, 1890, and that the petition filed on February 28th, 1891, being 
within three months from that date, the money paid in settlement of the 
first petition must be re-paid. 

Held : — That the act of bankruptcy committed by the non-compliance 
with the bankruptcy notice served on November 20th, 1890, was complete 
at the last moment of November 27th, 1890 ; that at any time on 
November 28th, 1890, a bankruptcy petition might have been presented 
against the debtor founded on that act of bankruptcy ; and that that being 
so, the petition presented on February 28tb, 1891, was not within the 
three months. 
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HIS was an Appeal from an order of the judge of the County 
Court at Leeds by which he directed the appellant to repay to the 
bankrupt's estate a sum of £100 on the ground that such sum had 
been paid to and received by him with notice of an available act 
of bankruptcy. 

The case raised an important question as to the time when an 
act of bankruptcy is committed by the non-compliance of a debtor 
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with the requirements of a bankruptcy notice duly served on 1891. 
him under section 4, sub-section 1 (g), of the Bankruptcy Act, ^^ B 

1888. Maud, 

EX PARTE 

On November 20th, 1890, a bankruptcy notice was served upon Townend. 
the debtor by the appellant Townend, with the requirements of 
which the debtor did not comply ; and on December 4th, 1890, the 
appellant filed a petition in bankruptcy against him. 

On January 2nd, 1891, the debtor paid to the appellant the 
sum of £100 to procure the dismissal of his petition, and the 
petition was accordingly dismissed ; but on February 7th, 1891, 
another judgment creditor named Wheeler issued a bankruptcy 
notice against the debtor, and on February 28th, 1891, presented a 
petition upon which a receiving order was made. 

On the application of the official receiver as trustee in the bank- 
ruptcy it was subsequently held by the County Court Judge that 
the act of bankruptcy committed by the non-compliance of the 
debtor with the bankruptcy notice served on him by the appellant 
must be taken to have occurred on November 28th, 1890, and not 
on November 27th, and that consequently the petition filed on 
February 28th, 1891, came within the three months from that 
date ; and he ordered the appellant to repay the £100 received by 
him. 

Section 4, sub-section 1 (g), of the Bankruptcy Act, 1888, provides 
that a debtor commits an act of bankruptcy " If a creditor has 
obtained a final judgment against him for any amount, and 
execution thereon not having been stayed, has served on him in 
England, or, by leave of the Court, elsewhere, a bankruptcy notice 
under this Act, requiring him to pay the judgment debt in accord- 
ance with the terms of the judgment, or to secure or compound for it 
to the satisfaction of the creditor or the Court, and he does not, 
-within seven days after service of the notice, in case the service is 
effected in England, and in case the service is effected elsewhere, 
then within the time limited in that behalf by the order giving leave 
to effect the service, either comply with the requirements of the 
notice, or satisfy the Court that he has a counterclaim, set-off or 
cross-demand which equals or exceeds the amount of the judgment 
debt, and which he could not set up in the action in which the 
judgment was obtained." 

m.b. — vol. vin. L 
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1891. By section 6, sub-section (1), it is provided that a creditor shall not 
^^ be entitled to present a bankruptcy petition against a debtor unless 
Maud, " (<•) The act of bankruptcy on which the petition is 

Kt parts 

Towwbnd. grounded has occurred within three months before the presenta- 
tion of the petition." 

Section 141, sub-section 1, provides: — "Where by this Act any 
limited time from or after any date or event is appointed or allowed 
for the doing of any act or the taking of any proceeding, then in 
the computation of that limited time the same shall be taken as 
exclusive of the day of that date or of the happening of that event, 
and as commencing at the beginning of the next following day ; 
and the act or proceeding shall be done or taken at latest on the 
last day of that limited time as so computed, unless the last day is 
a Sunday, Christmas Day, Good Friday, or Monday or Tuesday in 
Easter week, or a day appointed for public fast, humiliation, or 
thanksgiving, or a day on which the Court does not sit, in which 
case any act or proceeding shall be considered as done or taken in 
due time if it is done or taken on the next day afterwards, which 
shall not be one of the days in this section specified." 

And by section 168 an " available act of bankruptcy" means " any 
act of bankruptcy available for a bankruptcy petition at the date of the 
presentation of the petition on which the receiving order is made." 

The appellant now appealed from the order directing him to 
repay the £100 in question. 

Lane, Q.C. (Herbert Reed with him) : for the appellant. 

The appellant's bankruptcy notice having been served on Novem- 
ber 20th, 1890, the seven days expired on November 27th. The 
latest day on which a petition could have been filed on that act of 
bankruptcy would have been February 27th and not February 28th. 
Reliance was placed in the County Court on the case of In re Hanson, 
Ex parte Forster (see ante, Vol. IT, p. 98 : 56 L. T. 578 : 85 W. R. 
456) where it was held that "In computing the three months 
* within which under section 6, sub-section 1 (o), of the Bankruptcy 

Act, 1888,'the act of bankruptcy on which a petition is grounded 
must have occurred, the day on which such petition is presented is 
to be excluded. The act of bankruptcy was committed on August 
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13th, 1886, and the petition was filed on November 18th, 1886. i89i. 
It was held that such petition was presented in time." i^Z* 

Maud, 

Ex PARTS 

Muir Mackenzie : for the official receiver. Townhnd. 

On the proper construction of section 4, sub-section 1 (g), and 
section 141 there was no act of bankruptcy until November 28th. 
November 20th, on which the notice was served, must be excluded, 
and the debtor had then seven whole days, namely, from November 
21st to November 27th inclusive, to comply with it. His time 
starts running on the beginning of November 21st, and then he 
must have seven whole days during which no act of bankruptcy is 
committed. 

Cave, J. : 

I am of opinion that the appeal in this case must be Judgment. 
allowed. No doubt this seems a somewhat fine point, but in all 
these cases of time there must necessarily be occasionally fine 
points, and what the Act has said is, that you must present your 
petition within three months from the time of the committing of 
the act of bankruptcy. 

Now the act of bankruptcy here was the not doing of something 
and that not doing and the omission to do was complete at the last 
moment of November 27th. The consequence of that was that 
anyone would have been entitled to come on November 28th and 
present a petition on the ground that the bankrupt had committed 
an act of bankruptcy, and although for convenience sake it might 
be said that the act of bankruptcy was committed on November 
28th, yet in point of fact it was complete at the last moment of the 
27th, and the petitioning creditor had the whole of November 28th 
in which to present his petition. That then was his first day, and 
if you count from that, then the last day of the three months must 
necessarily be February 27th, because if you give him also the 28th 
you give him three months and a day; or in other words in calcula- 
ting the time or the period of three months you have four 28ths of 
the month in those three months. Now you cannot do that of course 
and have it within the three months. You then get three months and 
one day. He is not to do it within three months and one day, but 
he is to do it within three months. In my opinion when February 

l 2 
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1891. 27th went by and this petition had not been presented it was too late, 

Inrb ^d the petition coming on the 28th did not come within three 

EifpABTB mon ^ ls a ^ r the act of bankruptcy was committed. 



Tqwnbkd. 



Chables, J. : 

I am of the same opinion. I had some doubt about it, but I 
think directly it is conceded, as it must be conceded, that a 
bankruptcy petition might have been presented on November 28th, 
at any time on November 28th after the first minute of November 
28th, the matter becomes plain, because if the bankruptcy petition 
could have been presented on November 28th that was the first day 
of the time after the commission of the act of bankruptcy, and 
counting onwards it becomes obvious that February 27th, and not 
February 28th, was the last day on which the bankruptcy petition 
could be presented, and therefore the petition was too late. 

Appeal allowed with costs. 
May 5th. 

Mvir Mackenzie : 

My Lords, I am instructed to ask your Lordships for leave to 
appeal in the case of In re Maud which was heard before you yes- 
terday, and which raises the question as to the time when an act of 
bankruptcy was committed. 

Cave, J. : 

We do not think it right that you should come on another day 
and ask for leave to appeal. You ought to do so at the time when 
the matter is fresh in our minds. As you did not do so we cannot 
give you leave. 

Chables, J., concurred. 

Solicitors : A. Harris, agent for Joseph Sims, Manchester, for 

the appellant. 
The Solicitor to the Board of Trade, for the official 
receiver. 
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PRACTICE. 

InbeE. J. R. WHITLEY, Ex paetb MIRFIELD 
COMMERCIAL COMPANY. 

In re J. J. R. WHITLEY, Ex parte MIRFIELD 
COMMERCIAL COMPANY. 

Bankruptcy Act, 1883, section 7 and tectum 148. 

Petition by creditor— Property of debtor locked up in Chancery — Right of creditor 
to receiving order — Petition by Company — Petition presented by secretary — 
Validity of petition. 

A bankruptcy petition presented against the debtors was dismissed by 
the Connty Court registrar on the ground that it being stated by the 
debtors that they were entitled to property which was not at present 
available owing to an administration action in the Chancery Division of 
the High Court, no receiving order ought under such circumstances to be 
made against them. 

Held : — That the mere fact that by reason of an action in the Chancery 
Division the debtors were unable to obtain the benefit of property to 
which they alleged they were entitled was not a reason for dismissing a 
bankruptcy petition properly presented in respect of a debt due from 
them to the petitioning creditors; and that a receiving order ought to 
have been made. 

The case of Ex parte Tynte, In re Tynte (L. R. 15 Ch. Div. 125) 
distinguished. 

A bankruptcy petition in respect of a debt due to a company incor- 
porated under the Companies Acts was presented by the secretary of such 
company duly authorised in that behalf. 

Held : — That the petition was good in form* 

Compare : In re CoUier, Ex parte Dan Bylands Limited, ante, p. 80. 



DIVISIONAL 
COURT. 

Bbto&b 
Cave, J., 

AND 

Chabxjm, J. 
1891. 

Mayith 
and bth. 



T 



HESE cases were taken together and were Appeals from two 
orders of the registrar of the County Court at Huddersfield by 
which he dismissed two petitions presented by the Mirfield Com- 
mercial Company against the debtors who were mother and son. 

The petition against Mrs. Whitley was founded on an act of 
bankruptcy committed by her by reason of her non-compliance with 
the requirements of a bankruptcy notice duly served on her under 
section 4, sub-section 1 (g), of the Bankruptcy Act, 1888, by Messrs* 
Holroyd & Co., judgment creditors. ' 
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1891. The petition against J. J. JR. Whitley was founded on an act of 

^^ bankruptcy committed by him by reason of his non-compliance with 

E. J. R. the requirements of a bankruptcy notice duly served on him by the 

Ex parte petitioning creditors. 

Coi^kcial The petition against J. J. R. Whitley was in the following 

CoMPAmr. f orm: _ 
In kb 

J. J. Xv. 

Whitlby, The Bankruptcy Act, 1883. 

Ex PABTB 

Mirfield In the county of Yorkshire, holden at Huddersfield. 

Commercial 
Company. In Bankruptcy. 

Re Josephus James Roebuck Whitley, 
Ex parte The Mirfield Commercial Company. 

I, Ernest Alexander Beaumont, of Imperial Chambers, 24, Queen Street, Hud- 
dersfield, in the county of York, Chartered Accountant, one of the Secretaries 
of the Mirfield Commercial Company, a company duly incorporated under the 
Companies Acts and having its registered office at Imperial Chambers, 24, 
Queen Street, aforesaid, and being duly authorised in writing under the seal 
of the said Company in this behalf, hereby petition the Court that a receiving 
order be made in respect of the estate of Josephus James Roebuck Whitley of 
Springfield Villa, New North Road, and 13, John William Street, Hudders- 
field, aforesaid, Solicitor, and say : 

1. That the said Josephus James Roebuck Whitley has for the greater part 
of six months next preceding the presentation of this Petition resided at Spring- 
field Villa, Huddersfield, aforesaid, and carried on business at 13, John William 
Street, Huddersfield, aforesaid, within the district of this court. 

2. That the said Josephus James Roebuck Whitley is justly and truly in- 
debted to the Mirfield Commercial Company in the sum of £210 15*. bd. (to- 
gether with interest thereon at £4t per cent, per annum from the 11th day of 
November, 1890) upon a final judgment obtained by the said Company against 
him in the Queen's Bench Division of the High Court of Justice on the 11th of 
November, 1890. 

3. That the said Company do not, nor does any person on their behalf, hold 
any security on the said debtor's estate or on any part thereof for the payment 
of the said sums. 

4. That the said Josephus James Roebuck Whitley within three months 
before the date of presentation of this petition, has committed the following 
acts of bankruptcy, namely (1) That the said Company having on the 8th day 
of December instant, caused a Bankruptcy Notice issued out of this Honour- 
able Court to be served on the said Josephus James Roebuck Whitley re- 
quiring him to pay the said sum of £210 15*. 5<£, being the amount of the said 
final judgment (whereon execution had not been stayed) together with interest 
thereon at 4 per cent, per annum from the 11th day of November, 1890, or to 
secure or compound for the said sums to their satisfaction or to the satisfaction 
of this Honourable Court, and that he the said Josephus James Roebuck 
Whitley has not within seven days after service upon him of such notice ex- 
cluding the day of such service, either complied therewith or satisfied this 
Honourable Court that he has a counter-claim, Bet-off or cross-demand which 
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equals or exceeds the amount of the said judgment debt and which he could lg91 

not set up in the action in which the said judgment was obtained. (2) That t_-J 

the Halifax Joint Stock Banking Company, limited, of New Street, Hudders- In &b 

field, aforesaid, having on the 30th day of October, 1890, caused a Bankruptcy J^' J * R * 

Notice issued out of this Honourable Court to be served on the said Josephus jj x PABT i 

James Roebuck Whitley, requiring time to pay the sum of j£98 6& 5<£., being Mibfield 

the amount of a final judgment obtained by them against h\m in the Queen's Commbbcial 

Bench Division of the High Court of Justice, Huddersfield District Registry, ompant. 

dated the 14th day of October, 1890 (whereon execution had not been stayed), j j ^ 

or to secure or compound for the said sum to their satisfaction or to the satis- Whitley, 

faction of the Honourable Court, and that he the said Josephus James Roebuck Ex paktb 

Whitley has not within seven days after service upon him of such notice, Ml * FI * LD 

excluding the day of such service either complied therewith or satisfied this Company. 
Honourable Court that he has a counterclaim, set-off, or cross-demand which 
equals or exceeds the amount of the said judgment debt and which he could 
not set up in the action in which the said judgment was obtained. 

Dated this 19th day of December, 1890. 

(Signed) £. A. Beaumont. 
Signed by the Petitioner in my presence, 

E. B. Wilson, 

Solicitor, Mirfield, &c. 

At the hearing a large number of objections were taken to the 
petition, it being contended (inter alia) (1) that the petition was 
wrong in form, it being sued out by the secretary of the company 
and not by the company itself: (2) that the petition did not set out 
any consideration for the judgment : (8) that it was not stated that 
the bankruptcy notice was served in England, &c. : but the ground 
on which the petitions were dismissed by the registrar was that the 
case came within the principle laid down in Ex parte Tynte, In re 
Tynte (L. R. 15 Gh. Div. 125), it being stated by the debtors that 
they were entitled to property which was now locked up by reason 
of an administration action in Chancery, the registrar being of 
opinion that under those circumstances the debtors ought not to be 
made bankrupt. 

From this decision the petitioning creditors now appealed. 

Herbert Reed : for the Mirfield Commercial Company. 

A very large number of purely technical objections were taken to 
both these petitions with which I do not now propose to deal. The 
ground on which the registrar dismissed the petitions and what he 
said was, that it being stated that all the property was locked up in 



152 BANKBUPTCY REPORTS. 

1891. ft Chancery suit the debtors ought not to be made bankrupt. What 
iJ^j was said by the debtors was that they were entitled to large pro- 
is. J. r. perty belonging to the father of Mrs. Whitley, but it was in 
Ex parte Chancery. That reasoning would not at any rate apply to the case 
Commercial °f J* J* R* Whitley who was a solicitor and must therefore have 
Company, oft^ means. The registrar seems to have been influenced in his 
J. J. R. decision by the case of Ex parte Tynte, In re Tynte (L. R. 15 Ch. 
IMPART* ^ v# l^ 6 ) w ^ ere i* appeared that the only property of which Colonel 
Mirfibld Tynte was possessed was a life interest, heavily incumbered in 

Commercial . 

Company, certain settled estates, to which he became entitled on the death of 
his father in 1860. In 1858 a suit of Ford v. Tynte was instituted 
by an incumbrancer for the purpose of enforcing his charge, and 
settling the rights and priorities of the various incumbrancers upon 
Colonel Tynte 1 s life estate. Other suits for the same purpose were 
instituted by other incumbrancers. Enquiries and accounts were 
directed, and on February 26th, 1866, an order was made in Ford 
v. Tynte for the allowance of a moiety of certain mineral rents to 
the wife of Colonel Tynte for her separate use, to be applied for the 
maintenance and support of herself and her children. Colonel 
Tynte had no means beyond the allowance to his wife and daughters 
made by this order. In 1880 a bankruptcy petition was presented 
against Colonel Tynte, to which objection was taken that he had no 
assets whatever except his life interest which was being administered 
for the benefit of his creditors in the suits of Ford v. Tynte ; and 
the petitioning creditor on being examined admitted that he was 
aware of the existence of the suit of Ford v. Tynte, but could not 
state when he first knew of its existence. In his judgment in that 
case Bacon, C. J., said " I think this is a very improper proceeding. 
I cannot doubt that the petitioning creditor was fully aware of the 
suit of Ford v. Tynte, and other suits instituted for the purpose of 
making available for judgment creditors and mortgagees the only 
property that Colonel Tynte had, that is to say his life interest in the 
settled estate, and therefore it is also a decree for the benefit of the 
judgment creditors. The petitioning creditor, knowing quite well 
that there was a decree made in his favour, and that if tho proceeds 
should be enough to satisfy all the charges that preceded his, he 
would get paid, has not thought fit to come in under that decree. 
Then after all these years he attempts to make this gentleman a 
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bankrupt in order to have the proceedings transferred to the juris- 1891. 
diction of bankruptcy — the most preposterous notion that ever came j^Xm 

into anyone's head. It is not suggested and there is no evidence *• J. R. 

that Colonel Tynte has any other assets. ... In my opinion there Ex parte 

ought to be no such proceedings as have been here attempted. It Commercial 

is not suggested that any assets can be recovered. It is not sug- CoMPA3rr - 

gested that Colonel Tynte has any means other than those which j. j. e. 

might be furnished by that suit, and as to which the present ^™te 

petitioning creditor has all the benefit by law that he can claim. • •" Mibmbxd 

Commercial 

But that case is altogether different in many respects from the Company. 
present. In the first place the administration action there was for 
the administration of the debtor's property and he had no other 
property. The case is not an authority that where certain property 
is being administered in Chancery and it is not proved that there is 
other property, the registrar must refuse to make a receiving order. 
Even admitting that Mrs. Whitley is correct — though I do not 
know she is so — in saying that property to the amount of £24,000 
is tied up, there is no suggestion that the debtors are near getting 
it. There is no proof that they will get it ; and the mere fact that 
they may come into money in the future is no consolation to the 
petitioning creditors now. Mrs. Whitley owes £200 and the peti- 
tioning creditor wants it. It might be different if there was any 
prospect of the money coming to her soon, but the mere fact that 
there is money in a Chancery suit is no reason for dismissing the 
petition. 

Lee Roberts : for the debtors. 

I say first that the whole form of this petition is wrong. This 
company being registered under the Companies Acts comes within 
section 148 of the Bankruptcy Act, 1883. The whole form of the 
petition is wrong. It ought not to be the petition of E. A. Beau- 
mont but a petition of the company. 

{Cave, J. : There is a case of In re Collier y Ex parte Bam 
Bylands Limited (see ante, p. 80) which seems to deal with a very 
similar point. There the petition was by a company and was signed 
on behalf of the company by the secretary. After consultation with 
the registrar we held that that petition was good. The same 
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1891. registrar (Mr. Registrar Brougham) is in Court to-day, and he tells 

Inks us petitions are presented sometimes in that form and sometimes 

B. J. R. as in the present case. We mnst say that the form here is good. 

Ex pabtb We do not say that the form in the case of In re Collier is wrong, 

CointKEc^L but °f the * w <> I think this form seems the better.] 

Company. 
In n.n 

J. J. R. [Charles, J. : It seems to me to comply exactly with section 148.] 

"Whitley, 

£x PABTB 

Mibtibld Then at the hearing of the petition against Mrs. Whitley there 

cSSSSt!' waB no P r00 * °f t^ e ^ e ^t or °f *^ e ^t °f bankruptcy. The act of 
bankruptcy was on a bankruptcy notice served not by the petition- 
ing creditors but by Messrs. Holroyd <k Go. All the proof of the 
act of bankruptcy was the proceedings under the bankruptcy 
notice. 

[Cave, J. : There was an affidavit of the existence of that debt 
and of the proceedings under the act of bankruptcy. There was an 
affidavit of the debt.] 

There was no proof of the existence of the debt when the 
petition was presented, and it was paid at the time. When the 
debt is paid there can be no act of bankruptcy. 

[Cave, J. : The act of bankruptcy was committed, and a petition 
presented within three months. And see now the case of In re 
Powell, Ex parte Powell, post, p. 178.] 

Then even supposing everything was in order the registrar was 
right in not allowing the proceedings to continue because they were 
initiated for collateral purposes* The whole estate here is subject 
to protracted litigation. The case falls clearly within Ex parte 
Tynte, In re Tynte (L. R. 15 Ch. Div, 125). 

[Cave, J. : In that case there was an administration Buit for the 
purpose of paying creditors. This is not an administration of that 
kind. Mrs. Whitley's creditors could not appear in the suit, and 
could not possibly get anything out of it. There is no resemblance 
really between the two cases.] 
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I submit that the principle of the two cases is the same. isqi. 

Cave, J.: E. J. B. 

Whitlbt, 

I am of opinion that this appeal should be allowed. A number Ex pabtb 
of points were taken before the registrar in the County Court which Commercial 
were more remarkable for their subtlety than for anything else. CoMPANT « 

Ty AS 

It is clear that they could not have affected his mind in any way. j. j. r. 
We have dealt with them in the course of the argument, and they ^^rtb 
certainly do not deserve to be further alluded to. Mirfield 

COMMK&CXAL 

The point on which the registrar acted was that the case came Company. 
within the principle laid down in the case of Ex parte Tynte, In Judgment 
re Tynte (L. R. 15 Ch. Div. 125). But when we look at that case 
the difference is very material. The only point really in common is 
that there was an administration in Chancery ; because in the case 
of Ex parte Tynte the administration action was for the admin- 
istration of the debtor's property, and he had no other property. 
The Court of Chancery was seised of all he had got, and the 
creditor could prove his debt. In the present case the administra- 
tion in Chancery is of the estate of Mrs. Whitley's father, and even 
assuming [that the creditors of the father could go in and claim 
their debts, it is not open to the creditors of the debtors to go in, 
and they have no remedy in Chancery. What remains? Mrs. 
Whitley says that she has abundant property, but that it is locked 
up in Chancery. That may be a misfortune, but it is not one to 
which the Court can look. Only the other day we had a case here 
in which owing to proceedings taken by a next of kin the whole of 
partnership property was locked up so that the partners could not 
pay their debts and were made bankrupt. The case is somewhat 
the same here. The debtors owe money which they are not able to 
pay. The creditor had a right to take steps against them. The 
steps taken were regular in every way, and the registrar ought to 
have disregarded the numerous objections and to have made the 
order asked for. 

Charles, J. : 

I am of the same opinion. The registrar was in error in think- 
ing that the case of Ex parte Tynte, In re Tynte (L. R. 15 Ch. 
Div. 125), governs this case. For the reasons which have been 
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1891. given by my brother Gave with which I entirely agree, I am clearly 
j^j of opinion that that is not bo. 



e. j.b. 

"Whitley, 

Ex PARTI 

Mikfield 

Commercial 

Company. 

In &b 

J. J. R. 

Whitley, 

Ex PASTE 
MlSFIBLD 

Commercial 
Company. 



Appeal allowed. 

Solicitors: Bobbins, Billing & Co., agents for E. B. Wilson, 

Mirfield, for the petitioning creditors. 

Learoyd d Co., for the debtors. 
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In be GILLO, Ex paete DOLLAR. divisional 

COURT. 

Bankruptcy Act, 1883, section 102, tub-section (1). Befobb 

Cave, J. 
Deed of Assignment — Application to set aside— Fraudulent as against Creditors and 

—13 EU». c. 6— Costs. Oharlbs, J. 

1891. 
By a deed dated April 4th, 1889, previous to the bankruptcy, the s-* 

appellant agreed to purchase the business of the bankrupt, and further -May ^th. 

agreed on having assigned to him all the other assets of the bankrupt to 

pay to such of the bankrupt's creditors as would accept it, a composition 

of 10s. in the pound on their debts. 

The farther assignment was not executed; but on the bankruptcy 
taking place, an application was made by the official receiver to the 
County Court judge to set aside the deed on the ground that it was given 
with the intention of defrauding, hindering, or delaying creditors. 

The County Court judge held that the deed was not void ; but he 
directed in pursuance of the provisions and powers of the Bankruptcy Act 
and by way of damages that the appellant forthwith pay to the official 
receiver a sum sufficient for enabling him to pay to all the creditors of the 
bankrupt who were creditors on April 4th, 1889, the clear dividend of 
109. in the pound on their debts. 

Held:— That the County Court judge was right in holding that the deed 
in question was not void as being given with the intention of defrauding, 
hindering or delaying creditors; but that the order directing the appellant 
to provide a sufficient sum to pay the creditors a dividend of 10& in the 
pound was not one which could be made on the motion before the County 
Court judge ; and that without prejudice to the official receiver taking 
any other steps to enforce the deed of April 4th, 1889, such order must 
be reversed. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Winchester by which he directed the appellant in effect 
to hand over to the official receiver a sufficient sum to pay a 
dividend of 10*. in the pound to certain creditors of the debtor. 

The debtor, W. R. GiUo, formerly carried on business as a car- 
man and furniture remover at Winchester, the appellant, P. Dollar, 
being his brother-in-law. 

The debtor had been assisted by the appellant for some years, 
and in March, 1887, the sum of £220 was owing by him on balance 
of advances. 

It was necessary that a further sum of £100 should immediately be 
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1891. 

In as 

Gillo, 

Expabtb 

DoLLAB. 



provided, and an arrangement was then come to whereby the debtor 
gave to the appellant an assignment of all his household furniture 
and other effects in consideration for £220 due and owing and £100 
then advanced. 

Further advances were subsequently made, and in 1889 the 
appellant took possession of the property, the position of the 
debtor being very critical. Attempts were made to secure a pri- 
vate arrangement with his creditors, and various offers were put 
forward and refused, but it was finally arranged that the appellant, 
P. Dollar, should buy the bankrupt's business wholly, and should, 
on having an assignment of everything the bankrupt had, including 
the goodwill, stock in trade, certain leases, equities of redemption, 
policies of insurance, &c., pay to the creditors a dividend of 10*. in 
the pound. 

On April 4th, 1889, a deed was drawn up in substance carrying 
out that arrangement, in the following form : — 



This Indenture made the 4th day of April, 1889, between William Rivers 
Gillo, of No. 22, St Peter's Street, in the City of Winchester, Furniture Re- 
mover, Storer and Carman, of the one part, and Peter Dollar, of 44, Great 
Marlborough Street, in the County of Middlesex, Architect, of the other part, 
Whereas by an Indenture dated the 28th day of March, 1887, and made be- 
tween the said William Rivers Gillo of the one part, and the said Peter Dollar 
of the other part, for the considerations therein mentioned the said William 
Rivers Gillo assigned unto the said Peter Dollar the household furniture, stock- 
in-trade and effects mentioned in the schedule to the now reciting presents 
absolutely And Whereas the said Peter Dollar has until recently allowed the 
said William Rivers Gillo the free use of the household furniture, stock-in- 
trade and effects for the purpose of enabling him to carry on the said business, 
but the said Peter Dollar has now taken and is in absolute possession of the 
same as he, the said William Rivers Gillo, doth hereby acknowledge And 
Whereas the said business has not been successfully carried on by the said 
William Rivers Gillo and being now unable to carry on the same hath agreed 
to sell to the said Peter Dollar All his interests and goodwill (if any) therein 
and in the stock-in-trade and effects intended to be hereby assigned at the 
price of £50 and upon the terms hereinafter stated Now this Indenture 
WITNESSETH that in consideration of the premises and of the sum of £50 to 
the said William Rivers Gillo paid by the said Peter Dollar and of the cove- 
nants hereinafter contained on the part of the said Peter Dollar, he the said 
William Rivers Gillo as beneficial owner hereby assigns and confirms unto the 
said Peter Dollar All the beneficial interest [and goodwill (if any) of him the 
said William Rivers Gillo in the said trade or business of a furniture remover, 
storer and carman, so carried on by him as aforesaid, and also all the stock-in- 
trade, goods, fixtures, articles, office furniture, &c, effects and things which at 
the date of these presents belonged to the said William Rivers Gillo on account 
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of the said trade or business or are in any way used in the same and all and 
singular the several goods, chattels, and things comprised in and assigned by 
the said William Rivers Gillo to the said Peter Dollar by the hereinbefore re- 
cited indenture of the 28th day of March, 1887, or intended so to be to hold 
the same unto the said Peter Dollar absolutely and (in addition to the covenant 
for title implied by law) the said William Rivers Gillo hereby covenants with 
the said Peter Dollar as follows, namely that the said William Rivers- Gillo 
will not at any time hereafter either by himself or in connection with any 
other person or persons carry on the said trade or business of furniture re- 
mover, storer or carman, within twenty miles of the City of Winchester, and 
that the said William Rivers Gillo will permit the said Peter Dollar to have 
free access to the books kept by the said William Rivers Gillo in his said busi- 
ness for the purpose of ascertaining the names and addresses of the customers 
of the said firm and otherwise as the said Peter Dollar may require, also that 
the said William Rivers Gillo will from time to time and at all times hereafter 
use his best endeavours to promote the said trade or business and give to the 
said Peter Dollar the full advantage of the connection and customers of the 
said William Rivers Gillo in the said trade or business and further consents to 
the said Peter Dollar carrying on the said trade or business under the name of 
Gillo & Company or W. R. Gillo & Co. as he the said Peter Dollar shall think 
fit And this Indenture also Witnesseth that in consideration of the 
premises the said Peter Dollar hereby covenants with the said William Rivers 
Gillo that the said Peter Dollar will from time to time and at all times here- 
after keep indemnified the said William Rivers Gillo and his estate and effects 
from and against all liability, claim and demand, in respect of any debts, con- 
tracts, and engagements which may be entered into by the said Peter Dollar 
under the names of the said W. R. Gillo & Co. or Gillo & Co. from the day of 
the date of these presents And further that having assigned to him the said 
Peter Dollar All other the Assets of the said William Rivers Gillo at the 
date of these presents the said Peter Dollar covenants and agrees to pay or to 
provide the said William Rivers Gillo with moneys required to enable him to 
pay to the creditors of the said William Rivers Gillo (other than his mother 
and Alfred Matthew Bradley) a composition of 10*. in the £ on their several 
debts (half in fourteen days from the day after the date and execution of such 
assignment and half in three months thereafter) to such of them as will accept 
the same in satisfaction and discharge of their several debts. 

In witness whereof, &c. 

Signed, sealed and delivered, &c. 

As a matter of fact Mr. Dollar did pay to certain creditors of 
whom he had notice a dividend of 10*. in the pound ; but on the 
farther assignment of all the other property being prepared, a 
dispute arose as to registration, and the assignment was never 
delivered and never became an effective deed. 

The debtor's business was subsequently sold by Mr. Dollar, and 
shortly afterwards an application was made to him by Dr. Liddell, 
a creditor of GiUo's, for payment of the composition, which was 
refused. 



1891. 

Ik sb 
Gillo, 

Ex PARTE 

Dollar. 
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1891. Proceedings in bankruptcy were thereupon taken by Dr. Liddell 

IiTbb against the debtor Gillo, and on May 14th, 1890, a receiving order 
Gillo, was made, 

ElPABTB 

Dollap A motion was subsequently made in the County Court by the 

official receiver as trustee in the bankruptcy for an order, first, to 
set aside the deed of assignment dated March 28th, 1887, made 
between the bankrupt and Peter Dollar ; secondly, to set aside the deed 
of assignment of April 4th, 1889, on the ground as to both deeds, 
(1) that they were void as being given with the intention of defraud- 
ing, hindering, or delaying creditors ; (2) that the same should 
have been registered ; and (8) that there had been a failure of the 
alleged consideration. 

An order was made by the County Court judge on this motion 
declaring that the deeds in question were not void ; but that the 
consideration in the deed of April 4th, 1889, should be carried out, 
and the Court ordered " in pursuance of the provisions of the 
Bankruptcy Act, section 102, sub-section (1), and of all other powers 
thereto enabling, and by way of damages, that the said Peter Dollar 
do and shall forthwith pay to the official receiver a sum sufficient 
for enabling him to pay to all the creditors of the above-named 
William Rivers Gillo who were .creditors on the 4th day of April, 
1889, the clear dividend of 10*. in the pound on their debts, the 
same to be accepted by the said creditors in full satisfaction thereof." 

From that order Mr. Dollar now appealed. 

Herbert Reed : for the appellant. 

The motion in the County Court was to declare the deeds void. 
The County Court judge said that they were not void and then he 
proceeded to make this extraordinary order which was not even 
asked for. The order made has nothing to do with the relief 
prayed for by the notice of motion. The assignment of the further 
property was never executed and never became effective, and Mr. 
Dollar never had assigned to him those assets for which he stipu- 
lated as a condition of his covenant to pay the 10a. in the pound. 
When Dr. LiddelVs claim came in what Mr. Dollar said was that 
he had already paid more than he ever expected to get back even 
if the property were assigned to him. It had never been assigned 
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and as the debt had not been scheduled he refused to pay it. What X891. 
was really said by the motion by the official receiver was that the £*^ 
deeds were a fraud between OiUo and Dollar in order to defraud Gillo 

_ . Ex PABTB 

the creditors. The County Court judge found that there was no Dollar. 
fraud, and that the deeds were valid. He then, however, made 
this extraordinary order now appealed against. Mr. Dollar' 8 
answer to that is, that his covenant was on a condition to have 
assigned to him further property, and he has not got the property 
on which the covenant was made. 

[Cave, J. : We are both of opinion that such an order ought not 
to have been made. There is a question, however, whether the 
case is not one in which an enquiry may be fitly ordered. 
Whether or not there is a legal claim on the part of the official 
receiver to recover that part of the dividend which has not been 
paid for the benefit of the creditors, under all the circumstances it 
would seem fair that they should have at all events such a portion 
of it (if any) as may exceed the value of that which Mr. Dollar has 
got.] 

Mr. Dollar is not in Court, and in his absence I have no instruc- 
tions except to proceed with the appeal. 

Sir Edward Clarke, Q.C., Solicitor-General (Muir Mackenzie 
with him) : for the official receiver. 

There is a cross-appeal in this case asking for an order in the 
terms of the original motion in the County Court. My contention 
is that these deeds were fraudulent as against the creditors. They 
were fraudulent under the Statute of Elizabeth. The effect of this 
deed of April, 1889, has been to transfer the whole of the bank- 
rupt's property in consideration of a sum of £50 

Cave, J. : 

I am of opinion that in this case the appeal must be allowed. Judgment. 
The original notice of motion asked for a declaration that these two 
deeds of March 28th, 1887, and April 4th, 1889, should be set 
aside on the ground that they were void as being given with the 
intention of defrauding, hindering, or delaying creditors ; secondly, 

M.B.— :VOL. VHI. M 
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1891. that the same should have been registered ; and thirdly, that there 

Inu fc fts ^ >een a failure of the alleged consideration. I gather that the 

Oillo, deed f March 28th, 1887, has in fact been merged and is repeated 

Dollar, in the deed of April 4th, 1889, and consequently we need to pay 

attention to that deed only unless we are of opinion that that deed 

is void. If that deed is not void it will carry the furniture and 

effects comprised in the deed of March, 1887. 

Now I have arrived at the conclusion that that deed is not void. 
It has not been argued that it should have been registered under 
the Act of 1887, and certainly there has been no failure of con- 
sideration of such a nature as to make the deed void, and the only 
question which has been argued before us, has been whether it was 
void as being given with the intention of defrauding, hindering, 
and delaying creditors. Now when this case was originally opened, 
I confess that I got a little bit impatient because I was quite 
unable to get at any concise statement of the facts to which the 
parties were agreed ; statements of facts were freely proffered on 
the one side and the other, but unfortunately they did not agree. 
When, however, one comes to look at the evidence that was 
tendered before the learned County Court judge that is at once 
accounted for ; the evidence is of the very loosest and most indeter- 
minate description. In order to establish that that deed was made 
with the intention of hindering or defrauding creditors, it certainly 
ought to have been shown that the consideration which was given 
for the deed was out of proportion to the payments which Mr. 
Dollar undertook to make, and there was no proof whatever of that. 
For all that we can get to see upon the evidence before the Court, 
this was a most fair and even liberal arrangement for the creditors. 
If any one of them was dissatisfied with it, he might have filed a 
petition and would have succeeded in upsetting this deed if that 
were so. 

But in point of fact none of them did take any proceedings 
of that sort, and a considerable number of them (the exact number 
is uncertain) were content to accept and did accept the 10*. in the 
pound which was offered to them by the appellant. 

It seems to me that the learned County Court judge, at all 
events, was perfectly right in coming to the conclusion that the 
charge of fraud was not established, and so far from seeing that he 



HIGH COTJET OP JUSTICE. 168 

went wrong upon that point, it seems to me to be clear that he was i89i. 
quite right. ^ 

His judgment, however, did not stop there. Having found E GlL ™» 
enough to dispose of this motion, he went on to hold that he Dollar. 
should make an order ordering the respondent before him — the 
appellant here — to pay the official receiver such a sum as would be 
sufficient to pay the creditors in existence on April 4th, 1889, a 
sum of lOt. in the pound; that is to say, a sum sufficient to pay 
those who had not been paid, and to carry out, therefore, the 
contract of the deed of 1889. Now that could only have been done 
by modifying the form of the motion. There certainly was no 
failure of consideration which the judge subsequently thought when 
he was asked to maintain his decision ; and the only ground upon 
which it could be put would be that the official receiver was 
entitled either to specific performance of the deed of 1889, or at 
any rate to damages for the non-performance. That, however, was 
not what was sought for by the motion, nor, as it seems to me, 
was that warranted upon any equitable principle. There is no 
doubt a difficulty which may or may not be capable of being got 
over, and upon that I give no opinion — a difficulty in the way of 
the official receiver claiming damages for breach of that agreement ; 
but the agreement is to pay upon having these things transferred, 
and unless he could make out something which entitled the 
receiver to allege either that that had been subsequently done, or 
that it would have been done if the appellant had cared to have it 
done, and that it was not done owing to his own default, unless the 
official receiver could make out that or something like that he 
would not be entitled to claim these damages. And even assuming 
that he was entitled to make a claim of that sort, it would not be 
fair and just to pronounce the order which the learned County 
Court judge made, which omitted altogether to take into considera- 
tion any counter-damages which the respondent before him might 
have sustained by the omission on the part of Gillo to convey 
those heads of property which have not actually been conveyed to 
him. Now I think, having regard to the evidence, that there is no 
evidence before us which would enable us to settle this point, and 
having regard to the way in which the case was shaped in the 
Court below, I do not think that one ought, without the consent 

m 2 
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1891. of the present appellant, to take npon oneself to afford relief of that 
j^^ kind to which there may be the objection to which I have alluded. 
Gillo, While therefore I come to the conclusion that this deed was not 

EX PABTB 

Dollar, void, I also come to the conclusion that the remedy that was given 
by the learned County Court judge was one which, at all events 
in that shape he had no power to give, and that we ought not under 
the circumstances of this case to amend the notice of motion, but 
that we ought simply to dismiss it without prejudice to the official 
receiver taking any steps to enforce the deed of April, 18&9, which 
he may be advised to take. 

That disposes of the case except what is always an important 
part, the question of costs. Now the appellant has succeeded in 
having got rid of the order made against him in the Court below, 
and having affirmed that part of the order which the official 
receiver quarrels with, and under ordinary circumstances I should 
have come to the conclusion that the costs ought to follow the 
usual rule, and that therefore the motion ought to be dismissed 
with costs, but I did make a suggestion to Mr. Reed which unfor- 
tunately he did not feel himself at liberty to accept in the absence of 
his client, and I put it because it seemed to me that that was a just 
and equitable way of solving the difficulties which have arisen in 
this case, and that was that whether or not there is a legal claim 
upon the part of the official receiver to recover that part of the 
dividend which has not been paid for the benefit of the creditors ; 
yet on looking at all the circumstances of the case it was only 
right and fair that they should have at all events such a portion of 
it (if any) as exceeded the value of that which the appellant has 
got. As I have said unfortunately the appellant is not here, 
although I understand he lives in London, and consequently that 
offer could not be accepted. 

I think therefore under those circumstances that we ought to 
depart from the usual rule and leave each of the parties to bear 
his own costs of this motion and appeal. 

Chablbs, J. : 

I have come to the same conclusion. I think it is plain 
when the circumstances of this case are considered, as they are 
disclosed upon the evidence which was taken before the County 
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Court judge and at the hearing, that these deeds of March, 1887, 1891. 
and April, 1889, are not void. It was contended that there was j^^ 
evidence npon which we ought to act and say that the deeds were Gillo, 
fraudulent as being calculated to defeat and delay creditors, and Dollab. 
void under the statute of Elizabeth, but after listening attentively 
to the reading of the examination and cross-examination and re- 
examination of the debtor, and also to the evidence of Mr. Bradley 
who prepared the deed, I do not see any evidence whatever which 
would justify us in differing from the conclusion on this part of the 
case which the County Court judge arrived at. I think therefore 
that the order was right in so far as it declared that these deeds 
were not void. 

But the County Court judge proceeded to go on to order that 
Mr. Dollar should pay to the official receiver a sum sufficient to 
enable him to pay all the creditors of Gillo 10*. in the pound, that 
is all those who were creditors on April 4th, 1889. Now, to begin 
with, Mr. Dollar had never promised to do anything of the kind. 
All that he promised to do was, that he would pay all those 
creditors who were then willing to accept 10*. in the pound that 
sum and he only promised that conditionally, the conditions being 
that he should have an assignment executed to him of various 
property which was not included in the deed of April 4th, 1889, 
nor in the deed of March, 1887. He never got that assignment, 
and therefore the condition which is contained in the deed of 1889 
was not certainly performed. Under these circumstances I think 
that the County Court judge was wrong, whilst upholding the 
deeds, in ordering him to perform what was in point of fact in 
excess of the obligation he had undertaken under the terms of 
those deeds and that part of his order must therefore be reversed. 
Whether those deeds can be questioned in any other form I will 
not say. This decision is without prejudice entirely to any remedy 
which it may be thought fit to pursue against Mr. Dollar with 
reference to his obligation under these deeds. The decision to-day 
is simply that these deeds are not void. 

I agree with what my learned brother has said about the costs, 
and I agree with the reasons he has given for saying it. Li this 
case we are making each party pay his own costs, but it must be 
remembered that this is not a charge of fraud in the ordinary sense. 
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ig 91a It is simply a question whether the deed is void or not by reason of 

j^~ it being in contravention of the statute of Elizabeth, a very different 

Gillo, matter from a charge of personal fraud, and in saying that each 

Dollar, party is to bear his own costs, I am quite sure that I shall have 

the sanction of my learned brother for saying that we do not intend 

to cast any imputation on Mr. Dollar. 



Appeal allaioed mthout co$t$. 



May 7th. 



On this day at the sitting of the Court, 



Cautley : 

With your Lordships' permission I would wish to make an appli- 
cation in the case of Gillo which was tried before your Lordships 
yesterday. Your Lordships made an order dismissing a motion 
but without costs against Mr. Dollar. Mr. Dollar is an architect 
in a large way of business in Winchester, and he feels that the 
order which your Lordships have made, whether rightly or wrongly, 
is a great reflection on him. Mr. Dollar has nothing to conceal 
and wishes to give every information in his power. Your Lord- 
ships may remember that you offered to my friend Mr* Reed a 
suggestion that an inquiry should be directed and taken. Mr. 
Dollar was not here, and Mr. Reed, who had been arguing all through 
the case that no account in this case was necessary, did not feel the 
weight of your Lordships' suggestion and did not think that your 
Lordships would make the order if he did not assent to it, and, 
besides, Mr. Dollar not being here, he did not think that he ought 
to take upon himself the duty of assenting to such an order. Mr. 
Dollar would like to give every opportunity of such an account and 
enquiry being taken, and he is willing to do anything that your 
Lordships suggest in order that such a course should be taken. 
If your Lordships will allow him to give notice to the other side 
that an order should be made varying the order which your Lord- 
ships have made, or to re-hear it or to do anything that your Lord- 
ships will suggest, Mr. Dollar will be glad to fall in with any 
suggestion. 
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Cave, J. : 1891. 

We cannot interfere in any way. Mr. Dollar thought fit not to be In bi 
here and the case accordingly took the course which was to be ex- Ex^akte 
pected when counsel cannot undertake or will not undertake any- Dollar. 
thing for the client. He has been relieved of the charge of fraud 
and therefore we have nothing more to say. 

Charles, J. : concurred. 

Application refused. 

Solicitors : G. Gardner Leader, for the appellant. 

The Solicitor to the Board of Trade, for the official 
receiver. 
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PRACTICE. 

In be EASTON, Ex pabtb DAVTES. 

Bankrupt&y Act, 1883, tectum 27. 

Examination of witness — Discovery — Application by petitioning creditor — Action 
pending between creditor and witness — Refusal of Court to allow examination 
to proceed. 

On the application of the petitioning creditor an order was made by the 
County Court registrar directing the father of the debtor to attend for 
examination under section 27 of the Bankruptcy Act, 1883, but at the 
sitting an objection was taken by the solicitor for the witness to the 
examination being proceeded with on the ground that an action in 
the High Court was then pending by the petitioning creditor against 
the witness. 

The registrar refused to allow the examination to proceed. 

Held : — That the decision of the registrar was right ; that the appli- 
cation for leave to examine the witness ought to have disclosed the 
fact that the action was pending, and also that the official receiver had 
expressed an opinion that nothing would be gained for the advantage of 
the estate by the application ; and that the examination being in reality 
for the creditor's own benefit in the action, ought not to be allowed to 
proceed. 



T 



HIS was an Appeal from an order of the registrar of the 
County Court at Croydon by which he rescinded a previous order 
made by him for the private examination of one T. C. Eatton, the 
father of the bankrupt, and ordered the shorthand notes of such 
examination so far as it had proceeded to be taken off the file. 

A receiving order was made against the debtor T. P. Easton on 
the petition of the present appellant (?. H. Davies, and an applica- 
tion was subsequently made by the petitioning creditor under 
section 27 of the Bankruptcy Act, 1888, for the examination of Mr. 
T. C. Easton, the father of the bankrupt, respecting the debtor, his 
dealings or property. 

On this application the registrar appointed a day, but very shortly 
after the examination had commenced the solicitor for Mr. T. C. 
Easton, the witness, entered the room and protested against the 
examination being continued on the ground that an action was then 
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pending between the petitioning creditor and the witness in the i89i. 
High Court, in which the petitioning creditor alleged that the £^ 
witness had, by false and fraudulent representations, induced the J** 8 ™"' 
plaintiff to abstain from signing a judgment which he was entitled Davub. 
to sign against the bankrupt who had since left the country. 

The statement of claim in this action alleged :— That on 
January 15th, 1890, the defendant's son, T. P. Easton, was to the 
defendant's knowledge indebted to the plaintiff in £1,647 for 
money lent. 

That the defendant and his son, T. P. Easton, with the object 
of inducing the plaintiff to postpone signing judgment on a writ 
issued by him, and of gaining time to enable the said T. P. Easton 
to flee the country on or about January 22nd, 1890, falsely and 
fraudulently represented to the plaintiff that a large sum of money 
was due and immediately payable by one F. Shoolbred and S. Brown 
to the said T. P. Easton, out of which the plaintiff should be paid 
when received. The said representation was false to the knowledge 
of the defendant, and was made in collusion with the said T. P. 
Easton for the purpose aforesaid. The plaintiff in consequence of 
the said representation postponed signing judgment against T. P. 
Easton, when by law he was entitled to do so. 

That on February 22nd, 1890, T. P. Easton, with the knowledge 
and consent of the defendant and in furtherance of the fraud and 
collusion to render useless the plaintiff's judgment, fled the country 
and now remains out of the jurisdiction, and the plaintiff is unable 
to enforce his judgment. 

The plaintiff claimed damages. 

A defence was put in denying the above allegations, and the 
action was pending. 

The registrar under these circumstances refused to allow the 
examination of Mr. T. C. Easton to be proceeded with, and ordered 
such notes of it as had been taken to be taken off the file. 

From that decision G. H. Dairies now appealed. 

E. Cooper Willis, Q.C. (Hume Williams with him): for the 
appellant. 

The registrar was wrong in not allowing the examination to pro- 
ceed. The solicitor did not say that the witness would be in any 
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1891. 
In kb 

EA6TON, 
Ex PARTE 

Dayies. 



way criminated, but simply that an action was pending. Section 115 
of the Companies Act, 1862, lays down the practice. That section 
enacts that the Court may summon before it any officer of the com- 
pany or person known or suspected to have in his possession any of 
the estate or effects of the company, or supposed to be indebted to 
the company, or any person whom the Court may deem capable of 
giving information concerning the trade, dealings, estate or effects of 
the company. In the case of In re Contract Corporation Company, 
Ex parte Bateman (15 W. R. 118, 245), leave was given to a 
claimant against a company to continue an action at law after the 
winding up of the company, and it was held " that that did not 
relieve him from liability to appear on a summons before an 
examiner under the winding up, and answer questions which bore 
upon the matter at issue in the action at law between himself and 
the company." In his judgment in that case Lord Romilly, M. R., 
said : " The Court had always been willing to grant discovery in 
aid of actions at law, and though the practice had formerly been 
carried to excess, it was most desirable that all proper discovery 
should be obtained." (Counsel also referred to Massey v. Allen 9 
L. R. 9 Ch. Div. 164 : 47 L. J. Ch. 702 : 26 W. R. 908.) In the 
present case there is no proof that the examination is not with the 
object of getting property; and the registrar after making the 
order for the examination had no right to refuse to allow it to be 
continued simply because the action is pending. 



Gore : for Mr. T. C. Easton was not called upon. 



Judgment. 



Cave, J. : 

I am of opinion that the registrar was quite right in the conclu- 
sion at which he has arrived. The application for leave to examine 
this witness did not disclose — as it should have done — the fact 
that the action was pending. It did not disclose — as it should have 
done — that the official receiver had expressed an opinion that 
nothing would be gained for the advantage of the estate by the 
application. Consequently the registrar was not in a position to 
determine what was fair and proper to do, and was misled W to 
the position of the applicant. When we look at the statement of 
claim and at the affidavits of the creditor, it is clear that the 
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subjects for examination were subjects with reference to the cause i89i. 
of action, and which would materially assist the creditor in his j^Tr* 
action, and that what he did was done for his own benefit and not Eabton, 

Ex PARTS 

for the benefit of the estate. Dayibs. 



I admit that when the person g^Alring to interrogate is the official / 
receiver or the trustee it is no answer to say that an action is pend-f 
ing by the official receiver or trustee against the witness he propose! 
to examine. But it is the duty of the registrar to see that thf 
questions are put bond fide for the benefit of the creditors, and not 
for any indirect purpose. Of course as a general rule an action by 
the official receiver or the trustee would be for the benefit of the 
creditors, and the registrar would not be too harsh in interfering if 
some questions did bear on the action, because all that the official 
receiver does is for the benefit of the estate, and there is no 
necessity for such strictness. But the case is very different where 
the person proposing to interrogate is a creditor who is not a 
person charged with the duty of getting in the estate, and 
especially when such person has applied to the official receiver and 
has been told that the matters are not likely to produce advantage 
to the creditors generally. As soon as that is ascertained it follows 
that what this creditor wants is to benefit himself in the action he 
has brought, and not to benefit the creditors. He is acting for his 
own private benefit, and under such circumstances the registrar 
ought to be very careful in allowing a witness to be examined under 
this power which may be used oppressively. In this particular 
case the registrar was right in refusing to allow the examination to 
go on, and, looking at the fact that he was not fairly dealt with and 
was not informed of certain matters of which he ought to have 
been informed, I agree with his decision in all respects. 

Charles, J. : 
I entirely agree. 

Appeal dismissed with costs. 

Solicitors : Davis A Co., for the appellant. 

Saffery, Huntley A Son, for Mr. T. C. Easton. 
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PRACTICE, 

Bbforb In be JACKSON, Ex paetb HOGAN & HUGHES. 

Mb. Justicb 

1891. Bankruptcy Act, 1883, tectum 64. 

May 14th. Property of Bankrupt — Money paid to settle Petition—Subsequent Bankruptcy — 

Motion by Trustee against persons through whom money paid — Application 
for leave to take proceedings in name of Trustee against the Creditors who 
received the money. 

After the presentation of a bankruptcy petition against the debtor, the 
debt of the petitioning creditor was paid, the moneys passing through the 
hands of the present applicants. 

The debtor was subsequently adjudicated bankrupt on another petition, 
and a motion was made by the trustee in the bankruptcy against the 
applicants to recover from them the moneys in question. 

The applicants applied for leave to take proceedings in the name of the 
trustee on giving him a proper indemnity, against the persons who had 
actually received the moneys, and that, pending such proceedings, the 
motion of the trustee against the applicants might be stayed. 

Held ; — That leave would be given to the applicants to use the name of 
1 the trustee on giving a proper indemnity ; and that, although the Court 
would not stay the motion of the trustee, the two cases should come on 
for hearing together. 



T 



HIS was an Application for an order that the applicants be at 
liberty to take proceedings in the name of the trustee in the bank- 
ruptcy, on giving him a proper indemnity, against Messrs. Bain <k 
Co. to recover from them the sum of £288 received by them on 
April 1st, 1890, out of moneys belonging to the bankrupt with 
notice of an available act of bankruptcy, or that the trustee, on 
being indemnified should himself take such proceedings ; and for a 
further order that until such proceedings should have been deter- 
mined a motion made by the trustee against the applicants to 
recover from them a sum of £800, of which the £288 above men- 
tioned formed a part, might be stayed. 

A bankruptcy petition having been presented against the debtor 
WHMam Jackson by Messrs. Bain dt Co., the debt of the petition- 
ing creditors was paid by Messrs. Hogan dt Hughes, the present 
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applicants, who are solicitors, oat of moneys received by them on 
the debtor's behalf in settlement of a debt due to him from another 
person. 

The debtor was subsequently adjudicated bankrupt upon another 
petition, and on April 16th, 1891, notice of motion was served by 
the trustee against Messrs. Hogan A Hughes, who were secured 
creditors of the bankrupt, to recover the £288 paid to Messrs. Bain 
dCo. 

The trustee declined to proceed directly against Messrs. Bain d 
Co., who had the benefit of the money, unless Messrs. Hogan d 
Hughes consented to give up the security which they held against 
the bankrupt's estate. 

Li consequence of this decision Messrs. Hogan d Hughes now 
applied to the Court. 

Ringwood : for the applicants. 

Messrs. Bain d Co. actually received this money. They are 
perfectly solvent, and there is no reason at all why the trustee 
should not proceed against them. The trustee has been offered a 
complete indemnity. The applicants only paid the money over and 
received no portion of it. The only reason the trustee gives for not 
proceeding against Messrs. Bain d Co. is that he will not do so 
unless the applicants will give up the security they hold. 

Mr. Woodward, the trustee, did not appear either in person or by 
counsel. 
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In 
Jackson, 

Ex PARTE 

Hogan & 
Hughes. 



Cave, J. : 

The applicants may have leave to use the name of the trustee on Judgment, 
giving a proper indemnity to the satisfaction of the registrar. I do 
not think, however, that I can stay the case against them. The 
better course will be for both the cases to come on for hearing 
together, and I can then deal with them in a satisfactory manner. 
I will reserve the question of the costs of this application. 

Order accordingly. 



Solicitors : Hogan d Hughes, for the applicants. 



174 



BANKBUPTOT EEPORT8. 



DIVISIONAL 
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Before 
Cavi, J., 

AND 

Chaklbs, J. 
1891. 

May 26th. 



PRACTICE. 

In be CRUMP, Ex parte CRUMP. 

Bankruptcy Act, 1883, section 4, tub-section 1 (g). 

Bankruptcy Notice — " Final judgment" — Judgment for defendant in action with 

costs — Amount of co$t§ not inserted in judgment 

Judgment having been given in an action in the High Court in favour 
of the defendant with costs, the judgment was drawn up in the usual 
form, which, after stating that the action had been tried and that judgment 
had been ordered to be entered for the defendants with costs, proceeded— 
" It is this day adjudged that the defendants recover from the plaintiff 
their costs to be taxed. The above costs have been taxed and allowed at 
£ , as appears by a taxing officer's certificate, dated the day of 

,18 

The amount of the costs was not inserted in the judgment ; but a certi- 
ficate was subsequently obtained by which the costs were certified at .£87, and 
a bankruptcy notice under section 4, sub-section 1 (g\ of the Bankruptcy 
Act, 1883, was Berved upon the debtor and a petition presented in respect 
of this sum upon which a receiving order was made. 

Held: — That the judgment in question was not one on which a 
bankruptcy notice could issue; and that the receiving order must be 
discharged. 



T 



HIS was an Appeal by the debtor from a receiving order 
which had been made against him in the County Court at Canter- 
bury. 

The petition was in respect of a debt for J687 6a. Sd. alleged to be 
due on a final judgment obtained on November 29th, 1890, whereon 
execution had not been stayed, the act of bankruptcy being the 
non-compliance of the debtor with the requirements of a bankruptcy 
notice. 

On November 29th, 1890, an action claiming damages for an 
illegal distress was tried in the High Court in which the debtor 
F. W. Crump was the plaintiff ; but judgment was given in favour 
of the defendants in the action, Messrs. R. Temple and A. Norton, 
with costs. 

On December 2nd, 1890, the judgment was drawn up in the 
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usual way in Form 11 of Appendix F. to the Rales of the Supreme ig9i. 
Court, 1888, as follows :— £^ 

CkTTMP, 
Ex PAB.TB 

1890, 0. No. 689. Chump. 

In the High Court of Justice, 

Queen's Bench Division, 

Between Frederick William Crump— Plaintiff, 

and 
Richard Temple and A. Norton, Junior — 

Defendants. 

Dated and entered the 2nd day of December, 1890. 

This Action having on the 29th day of November, 1890, been tried be- 
fore the Honourable Mr. Justice Charles without a jury in the County of 
Middlesex, and the said judge on the 29th day of November, 1890, having 
ordered that judgment be entered for the defendants with costs. 

It is this dat adjudged that the defendants recover from the plaintiff 
their costs to be taxed. 

The above costs have been taxed and allowed at £ , as appears by a tax- 
ing-officer's certificate dated the day of 18 . 

The latter portion of the judgment was not filled in, but a certi- 
ficate was subsequently obtained by which the costs were certified 
at £87 6s. 8d., and in February, 1891, a bankruptcy notice under 
section 4, sub-section 1 (g), of the Bankruptcy Act, 1888, was served 
upon the debtor and a petition presented. 

Objection was taken by the debtor that the judgment in question 
was not one on which a bankruptcy notice could issue, but a receiv- 
ing order was made by the County Court registrar against which 
the debtor now appealed. 

Herbert Reed (Watt with him) : for the debtor. 

When a judgment is a judgment for costs it is not complete 
until it is made up in the proper way. Until the costs have been 
taxed and the judgment entered it is not complete. These costs 
were not payable to the defendants until after taxation, which did 
not take place until a considerable time afterwards. The sum of 
£87 6s. Sd. is not the amount due on a final judgment obtained on 
November 29th, 1890, but is the amount of the taxing master's 
certificate of such costs dated two or three months later and forms 
no part of the judgment. In Chitty's " Arohbold's Practice," p. 
766, 14 Ed. (1885) it is laid down — " When judgment is entered 
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1891. for ' costs to be taxed/ the form of judgment contains a note that 
frBB ' the above costs have been taxed and allowed at £ as appears by 
Chump, a taxing officer's certificate dated this day of . 18 •' 

Ex PARTS ° J 9 9 

Crump, and if judgment be signed before the costs are taxed this note is 
left in blank at the time of signing judgment. After the judgment 
is signed the costs are taxed (the usual notice of taxation being first 
given) and the master signs the certificate of the amount in the 
usual way. The master's certificate and the office copy judgment, 
with the note as to the costs filled in in accordance with the 
master's certificate, are then taken to the officer who signed the 
judgment, when he will enter on the original judgment the parti- 
culars of the master's certificate and will initial and complete the 
office-copy judgment. Execution for the costs can then issue." 
This is not a judgment on which a bankruptcy notice could 
issue. 

[Cave, J. : The question would be settled in a moment if it were 
ascertained whether it was the practice of the masters to allow 
execution to issue on production of such a judgment and the 
allocatur.] 

Kisch: for the petitioning creditors. 

I think I can inform the Court that it is the practice. I am so 
instructed. 

[Cave, J. : We will enquire.] 

[At the request of the Court Master Pollock attended and in- 
formed the Court that execution could not be issued on such a 
judgment and the allocatur. The practice was always to fill up the 
judgment. It might happen that in certain cases the clerk might 
take the judgment and the allocatur from the solicitor, but before 
execution could be issued the practice was always to fill up the 
judgment first.] 

Cave, J. : 
judgment. Under those circumstances we must allow this appeal. We will 



HIGH COUET OP JUSTICE. I77 

discharge the receiving order and dismiss the petition with 1891# 

costs. J*"*""* 

In bs 

Cbuxp, 

Charles, J. : concurred. c&ump. 

Appeal allowed with costs. 

Solicitors : 12. J. Webster, for the debtor. 

Kingsford, Dorman d Co., for the petitioning 
creditors. 



m.b.— vol. vm. n 
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PRACTICE. 

divisional In re POWELL, Ex parte POWELL. 

COURT. 

Before Bankruptcy Act, 1883, section 4, sub-section 1 (y). 

Cayb, J., 

Chablbs J. ^ °f fonkwptey — Non-compliance with Bankruptcy Notice — Payment of 
1891. Judgment Debt — Right of another Creditor to take advantage of Act of 

Bankruptcy notwithstanding payment of debt. 



May 21th. 



T 



The act of bankruptcy committed by a debtor by reason of his non- 
compliance with the requirements of a bankruptcy notice duly served on 
him under section 4, sub-section 1 (gr), of the Bankruptcy Act, 1883, is not 
purged by payment of the judgment debt ; but a bankruptcy petition 
founded on that act of bankruptcy may be presented by another creditor 
at any time within three months after its commission, although the debt 
of the creditor by whom the bankruptcy notice was served has been paid. 

The case of Ex parte Wier, In re Wier (L. R. 6 Ch. App. 875), 
distinguished. 



HIS was an Appeal by the debtor from a receiving order which 
had been made against him in the Swindon County Court. 

The case raised an important question as to the right of one 
creditor to take advantage of the act of bankruptcy committed by 
a debtor by reason of his non-compliance with the requirements of 
a bankruptcy notice duly served on him by another creditor, after 
the debt of such creditor has been paid in full. 

On January 29th, 1891, a bankruptcy notice under section 4, sub- 
section 1 (gr), of the Bankruptcy Act, 1883, was served upon the 
debtor by a judgment creditor, Messrs. Brown, Gould <k Co., with 
the requirements of which the debtor did not comply, thereby com- 
mitting an act of bankruptcy. 

On March 4th, 1891, a bankruptcy petition was presented against 
the debtor by Messrs. Brown, Gould <t Co. ; and on the same day 
another petition was presented against the debtor founded on the 
same act of bankruptcy, viz., the non-compliance of the debtor with 
the requirements of the bankruptcy notice served on him by 
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Messrs. Brown, Gould A Co. — by Messrs. A. P. Watt, the present 1891. 
respondents. j N HB 

The debt of Messrs. Brown, Gould <& Co. was subsequently paid J >0WBLL, B 
in full, and on April 13th, 1891, their petition was dismissed. Powbll. 

But on April 20th, 1891, a receiving order was made against 
the debtor on the petition of the present respondents. 

From that order the debtor now appealed on the ground that the 
case came within the decision of Ex parte Wier, In re Wier (L. B. 
6 Ch. App. 875 : 25 L. T. 869 : 19 W. B. 1042), where it was 
laid down that the act of bankruptcy by non-payment on a debtor's 
summons under the Bankruptcy Act, 1869, might be purged by 
payment before adjudication ; and it was contended that no 
receiving order could in consequence be made. 

Radcliffe : for the debtor. 

The only ground of the appeal is that prior to the receiving order 
the debt in respect of which the bankruptcy notice was served had 
been extinguished by payment. The receiving order was made a 
week after the act of bankruptcy had been satisfied. I must admit 
after the decision in the case of In re Hastings, Ex parte Dearie 
(see ante, Vol. I. p. 281 : L. B. 14 Q. B. D. 184 : 54 L. J. Q. B. 
74 : 88 W. B. 440), that any creditor can present a petition on a 
bankruptcy notice served by another creditor. But when the 
judgment debt is satisfied the act of bankruptcy created by the 
failure to comply with the notice is gone, and no person afterwards 
can proceed upon it. The case comes within Ex parte Wier, In 
re Wier (L. B. 6 Ch. App. 875 : 25 L. T. 869 : i9 W. B. 1042). 
In that case Sir G. Mellish, L. J., said : u .... It was also 
argued that if an act of bankruptcy was committed in all cases at 
the end of the three weeks, the creditor afterwards could not safely 
receive payment of the debt, because he would receive it with notice 
that an act of bankruptcy had been committed, and that if the 
debtor was afterwards adjudicated a bankrupt on the petition of 
another creditor, the title of the trustee would relate back to the 
act of bankruptcy which was completed at the expiration of twenty- 
one days. We do not think this consequence would follow. When 
the debt is paid the act of bankruptcy committed at the expiration 
of the time mentioned in the debtor summons ceases to be an act 

n 2 
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1891. 



Ik 

POWILL, 
Ex PARTS 

Powell. 
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of bankruptcy on which the debtor can be adjudicated a bankrupt, 
and we think it, at the same time, ceases to be an act of bankruptcy 
to which the title of the trustee can relate back under the 11th 
section." 



Judgment. 



[Cave, J. : In that case only the person who issued the summons 
could proceed on it. It was a sort of modified act of bankruptcy 
of which only one creditor could take advantage, and if he was 
satisfied it cca:ed to be an act of bankruptcy.] 

F. C. Willis : for the petitioning creditors. 

No one could take advantage of a debtor's summons as an act of 
bankruptcy except the creditor who issued it It was a personal 
act of bankruptcy. In the case of In re Hastings, Ex parte Dearie 
(see ante, Vol. I. p. 281 : L. R. 14 Q. B. D. 184 : 54 L. J. Q. B. 
74 : 88 W. R. 440), it was decided that any creditor could take 
advantage of a bankruptcy notice. If a debtor could go behind the 
petitioning creditor and settle a bankruptcy notice it would defeat 
section 48 of the Bankruptcy Act, 1888, which deals with the 
relation back of the trustee's title. 

Cave, J. : 

I am of opinion that the contention of the respondent in this case 
is correct and that the Bankruptcy Act, 1888, has made such a 
difference in the position of a debtor who has committed an act of 
bankruptcy by the non-compliance with a bankruptcy notice as to 
make the rule laid down in Ex parte Wier, In re Wier (L. R. 6 
Ch. App. 875), inapplicable. 

For the first time the Act of 1888 has made this thing an act of 
bankruptcy available by any creditor, and that being so the moment 
the act of bankruptcy arises for any creditor to present a petition, 
how can it be that that act of bankruptcy alone of all those specified 
in section 4 of the Bankruptcy Act, 1883, can be put an end to by 
the debtor going and paying the creditor issuing the summons. So 
long as that creditor who issued a judgment summons could alone 
found a petition upon it, the fact that he had received payment 
subsequent to the time limited in the summons, was held to do 
away with the act of bankruptcy. The act of bankruptcy enured 
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for the benefit of that creditor only, and that creditor having taken 1891. 
the money from the debtor it would be wrong to say that he could j^Tus 
do that and yet preserve his right to make the man a bankrupt. Powell, 

AX. PARTS 

But when any creditor can present a petition the matter stands on Powbll. 
an entirely different footing. 

Charles, J. : 

I am of the same opinion. I do not think that the case of Ex 
parte Wier, In re Wier (L. R. 6 Ch. App. 875), has any application 
to an act of bankruptcy committed under the Bankruptcy Act, 1888. 
It has been decided under the Bankruptcy Act, .1888, that where 
the act of bankruptcy is the failure to comply with the requirements 
of a bankruptcy notice, that act of bankruptcy can be taken advan- 
tage of by any creditor. That makes all the difference between the 
act of bankruptcy now and the act of bankruptcy under the Bank- 
ruptcy Act, 1869, by failing to comply with a debtor's summons. 

Appeal dismissed with costs. 

Solicitors : F. Ridley, agent for A. W. Boodle, Swindon. 

Hamlin, Orammer <t Hamlin, agents for C. Dunn, 
Leeds. 
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PRACTICE. 

court of lN re GAMGEE, Ex pabte GAMGEE. 

APPEAL, 
Peforb thb BanJcruptcy Act, 1833, sections 5 and 6. 

thk Rolls Petition by Creditor— Receiving Order — Petition by Trustee of Debt— Trustee 
J -opes, L. J., having beneficial interest — Omission to join cestui que trust. 

1891. As to part of the debt in respect of which a bankruptcy petition was 

*-»— ' presented against the debtor the petitioning creditor was a trustee for 

May 29/A. another person who was not joined as a co-petitioner and had not given 

his consent to the petition. 

An objection was taken to the petition on this ground. 
Field:— That the objection could not be sustained, and that the 
registrar was right in making a receiving order against the debtor. 

That the case was not governed by the decision in In re Hastings, Ex 
parte Dearie (see ante, Vol. I. p. 281), where the petitioner was a bare 
trustee having no beneficial interest, and it was, therefore, held that the 
cestui que trust must join in the petition. 



T: 



HIS was an Appeal by the debtor from a receiving order which 
had been made against him by Mr. Registrar Linklater. 

In March, 1888, judgment was recovered against the debtor 
J. Gamgee, by one W. H. Davies for £1,500. 

The sum of £200 was subsequently paid off the debt to Davies : 
but on March 81st, 1889, an assignment for value of the balance of 
the judgment debt, vig. : — £1,800, was executed by Davies to one 
R. J. Ward. 

Before purchasing the judgment an arrangement had been oome 
to between R. J. Ward and Lord Egmont, that the latter in 
return for an advance made by him towards the purchase, should 
share in the benefit of the judgment ; and a deed of trust was 
executed by Ward whereby he became trustee for Lord Egmont as 
to part of the debt. 

On the presentation of a bankruptcy petition by R. J. Ward 
against the debtor, the objection was taken that Lord Egmont was 
not joined as a co-petitioner and had not given his consent to 
the petition, in consequence of which the petition could not be 
maintained. 
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A receiving order was, however, made by the registrar against i89i. 
which the debtor now appealed. j^Tx* 

Gaxgbb, 

F. C. WiUis : for the debtor. ^ob™ 

The proper parties to this petition were not the petitioning credi- 
tors. The petition was presented by Ward in his own name when 
he ought to have got the assent of another person. As to part of 
the debt Ward was a trustee for Lord Egmont, who was not joined 
as a co-petitioner and had not given his consent to the petition. 
In the case of In re Hastings, Ex parte Dearie (see ante, Vol. I. 
p. 281 : L. B. 14 Q. B. D. 184 : 54 L. J. Q. B. 74 : 88 W. B. 440) 
it was held: " That under the Bankruptcy Act, 1883, the old rule 
in bankruptcy still remains in force, that where a debt is vested in a 
mere trustee for an absolute beneficial owner, who is capable of 
dealing with the debt as he pleases, the trustee cannot alone present 
a bankruptcy petition against the debtor, but the beneficial owner 
must join in the petition." I say that here the beneficial owner 
ought to have been joined. 

[The Master of the Bolls : Ward is the legal owner of the 
judgment.] 

[Kay, L. J. : He still remains owner of a sufficient debt to entitle 
him to present a petition. Do you say that if a man is trustee for 
£10 out of £10,000 he cannot present a petition ?] 

It would seem to be so by the case of In re Hastings, Ex parte 
Dearie (see ante, Vol. L, p. 281). 

[Kay, L. J. : That was a case of a bare trustee.] 

Cautley : for the petitioning creditor was not called upon. 

The Master of the Bolls (Lord Esher) : 

I am of opinion that this appeal must be dismissed. It is said Judgment, 
that Ward, the petitioning creditor, had assigned to him a judg- 
ment debt of £1,800. It appears now that with regard to part of 
that he was trustee for Lord Egmont. But he was only trustee for 
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1891, Lord Egmont of rather a small part, and as to the rest he was the 

InIlb * e & a * owner an ^ a ' 80 t*be beneficial owner to the extent of about ' 

Gamobb, JE900, and enough to support a bankruptcy petition. 

Gamgeb. Why should he not be a good petitioning creditor ? It was said 
because he did not join the beneficial owner, and the case of In re 
Hastings, Ex parte Dearie (see ante, Vol. I. p. 281) was relied 
upon. All that that case decides is that where a person is a mere 
trustee for a cestui que trust who is capable of dealing with the 
debt as he pleases and has power to release it, that such trustee 
must join the cestui que trust in a bankruptcy petition. But that 
does not apply to the present case. Lord Egmont could not 
release the portion of the debt due to Ward. Ward was not only a 
trustee, but also the beneficial owner of a sufficient debt to present 
a petition. 

Lopes, L. J. : 

I am of the same opinion. Ward is not a mere and naked 
trustee. He is the beneficial owner of a large part of the debt. 

Kay, L. J. : 

I agree. Something was said about Ward haying security. But 
even if he had he still had enough debt on which to found a 
petition. 

Appeal dismissed. 

Solicitors : 

R. Chapman, for the debtor. 

0. C Kent, for the petitioning creditor. 
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PRACTICE. 

In re PARROTT, Ex parte CULLEN. 

Bankruptcy Act, 1883, Schedule 1, Rules 15, 16. 

Bankruptcy Rules, 1886, Rules 245, 247, Forms 75 and 76. 

Proxy — Attestation — Right of person appointed proxy to be attesting witness to 

instrument of proxy. 

Under the Bankruptcy Act, 1883, a proxy to vote at a meeting of 
creditors cannot be an attesting witness to the instrument of proxy by 
which he is appointed. 



DIVISIONAL 
COURT. 

Bbfobb 
Cavb, J., 

AND 

Charles, J. 
1891. 

May 6th 
and 29th* 



T, 



HIS was an Appeal from an order of the judge of the County 
Court at Macclesfield reversing a decision of the official receiver 
as chairman at the first meeting of creditors by which he admitted 
the vote of a proxy given by the appellant. 

The case raised an important question as to whether under the 
Bankruptcy Act, 1883, a proxy could be an attesting witness to the 
instrument of proxy by which he was appointed. 

On November 10th, 1890, the appellant Mrs. CuUen made a 
proof of debt for £1,000 against the estate of the bankrupt, who 
formerly carried on business as a solicitor at Macclesfield. 

The first meeting of creditors was appointed to be held on 
November 14th, 1890, and Mrs. CuUen being unable to attend 
the meeting, gave a special proxy to Mr. T. A. Daniels, her 
solicitor, to vote for one Ibeson, an accountant of Macclesfield, as 
trustee. 

The attesting witness to the instrument of proxy was Mr. T. A. 
Daniels himself, and an objection was taken at the meeting on this 
account by the petitioning creditor, but was overruled by the official 
receiver, as chairman. 

The decision of the official receiver was, however, subsequently 
reversed on appeal to the County Court judge, and from that order 
Mrs. CuUen now appealed. 



186 BANKRUPTCY REPORTS. 

1891. F* C. Willis : for the appellant. 

In kb The simple question is whether the proxy himself can attest the 

Ex*Nk*TE instrument of proxy. The proxy here was in accordance with Rule 
Cullbk. 245 and Form 76 of the Bankruptcy Rules, 1886, and the witness 
was the person to whom it was given. It was said that the case 
came within the principle laid down in Seal v. Claridge (L. R. 7 
Q. B. D. 516 : 50 L. J. Q. B. 816 : 44 L. T. 501 : 29 W. R. 598), 
where it was held that the grantee of a bill of sale, although he 
may be a solicitor, could not be the attesting witness thereof, 
under the Bills of Sale Act, 1878, section 10, sub-section (1). 
But what was held there was that a person interested in a deed 
could not attest the deed. So in Freshjield v. Reed (9 M. and W. 
404), which was referred to in Seal v. Claridge (L. R. 7 Q. B. D. 
516), it was held that the party to an instrument could not attest 
it. A proxy is not a party to the instrument. All he has to do is 
to obey the directions given to him. 

Herbert Reed : for the petitioning creditor. 

A witness cannot be one who has to do with the transaction. It 
is true that a proxy is not a party in the sense of being a party to 
a deed, but he is an attorney to act in the stead of the person giving 
the proxy. By Rule 15 of the First Schedule to the Bankruptcy 
Act, 1888, "A creditor may vote either in person or by proxy." 
And by Rule 16, " Every instrument of proxy shall be in the 
prescribed form and shall be issued by the official receiver, or, after 
the appointment of a trustee, by the trustee, and every insertion 
therein shall be in the handwriting of the person giving the proxy." 
The Forms are provided under Rule 245 and Forms 75 and 76 of 
the Bankruptcy Rules, 1886. What I say is that no person who is 
in any way a party to the document can attest it. The essence of 
having an attesting witness is that it should be a third person 
who should attest. It is very important that there should be the 
evidence of some stander-by of the giving of the proxy. The case 
really falls within the opinion expressed by Lord Selborne in his 
judgment in Seal v. Claridge (L. R. 7 Q. B. D. 516 : 50 L. J. Q. B. 
816 : 44 L. T. 501 : 29 W. R. 598). 
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May 29*/?. 1891. 

Hx PARTB 

The only quostion we have to decide in this case, is whether cvllbn. 
under the Bankruptcy Act, 1883, a proxy can be an attesting Judgment, 
witness to the instrument of proxy. 

By rule 15 of the First Schedule to the Act — which by section 168, 
sub-section (2), is to be construed and have effect as part of the Act 
— a creditor may Tote either in person or by proxy. By rule 16 every 
instrument of proxy shall be in the prescribed form, and shall be 
issued by the official receiver, or, after the appointment of a trustee 
by the trustee, and every insertion therein shall be in the hand- 
writing of the person giving the proxy. By rule 245 of the 
Bankruptcy Rules, 1886, a general proxy shall be in the form No. 
75, and a special proxy shall be in form No. 76 in the appendix, 
with such variations as circumstances may require. By rule 247 
the proxy of a creditor blind or incapable of writing may be 
accepted if such creditor has attached his signature or mark 
thereto in the presence of a witness, who shall add to his sig- 
nature his description and residence ; and provided that all inser- 
tions in the proxy are in the handwriting of the witness, and such 
witness shall have certified at the foot of the proxy that all such 
insertions have been made by him at the request of the creditor 
and in bis presence before he attached his signature or mark. 
Form 75 contains after the words of the instrument of proxy 
the words " Signature of witness," and below that the word 
" Address." It also contains a form of certificate to be signed by 
the witness of a creditor blind or incapable of filling up the proxy. 
Form 76 is similar. 

Now it was not disputed that an attesting witness was required 
to an instrument of proxy, and, as has been said, the only question 
we have to decide, and do decide, is whether the proxy himself can 
be such witness. The only authority on the subject which was 
cited to us is Seal v. Claridge (L. R. 7 Q. B. D. 516) in which it 
was held by the Court of Appeal that the grantee of a bill of sale 
under the Bills of Sale Act, 1878, section 10, sub-section (1), although 
he was a solicitor could not be the attesting witness thereof. That 
section required that the execution of every bill of sale should be 
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I89i. attested by a solicitor of the Supreme Court, and that the attesta- 

^p^ tion should state that before the execution of the bill of sale, the 

Par&ott, effect thereof had been explained to the grantor by the attesting 

Cullbn. solicitor ; and the ground of the decision was that an attestation by 

the grantee was not sufficient, as he was a party to the transaction 

and consequently had the greatest possible interest in deceiving 

the grantor if he was inclined to be fraudulent or to be guilty of 

malpractice. In that case the case of Freshfield v. Reed (9 M. & 

W. 404) was referred to, but that case has not much bearing on the 

present, as it only decided that a consent in writing duly attested 

means attested by a witness, and that a consent is not attested 

simply by the consenting party being a party to the deed to which 

his consent is required if his signature to the deed is not attested 

by a witness. 

Attestation is not necessary, as was observed in Seal v. Claridge 
(L. B. 7 Q. B. D. 516), unless it is required by an instrument 
creating a power or by some statute, and where it is so required 
the provisions of the instrument or statute, whether express or im- 
plied, must be complied with. Obviously the requirement of an 
attesting witness is inconsistent with the grantor attesting his own 
signature, and we have the authority of the Court of Appeal for 
going a step further and saying that a party to the transaction can- 
not be an attesting witness. It is true that Lord Selbobne fortifies 
his conclusions in that particular case by considerations drawn 
from the language of the statute which in that case required an 
attesting witness, but we think it is impossible to read his judg- 
ment without understanding it as laying down the general rule 
stated above. It is true that no authority in English law can be 
found for the proposition, which is probably due to the fact that 
the far wider rule excluding witnesses on the ground of interest, 
obscured the narrower, but far more reasonable rule incapacitating 
a party to the transaction from being an attesting witness. This 
rule has, however, as it seems to us a somewhat more definite legal 
origin than the general consent of mankind. 

In the Roman law of wills the heir was supposed to buy and the 
testator to sell the succession and family, and the ceremony was 
transacted openly with all the symbols of a sale in the presence of 
an officer and of a certain number of witnesses. While the 
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testament per ces et libram continued neither the testator nor heir 1891. 
nor any of the families of either could be a witness because they {^^ 
were supposed to be the parties to the contract. When the ^^^[^ 
symbolical sale ceased and testaments were in writing and secret Cvllxn. 
the heir himself was considered to be a competent subscribing 
witness ; and afterwards when the will was open, the heir was still 
looked upon as a competent witness though he knew the contents. 
Gains, however, reprobated this custom and Justinian pronounced 
it illegal. The words of the Institute on this point are, " Sed 
neque heres scriptus neque is qui in potestate ejus est, neque 
pater ejus qui eum habet in potestate, neque fratres qui in 
ejusdem patris potestate sunt, testes adhiberi possunt, quia totum 
hoc negotium quod agitur testamenti ordinandi gratia, creditur 
hodie inter testatorem et heredem agi." (Instit., Liber 2 : Tit. 10. 
s. 10). Justinian, however, did not interfere with the competency 
of legatees or persons entrusted with fidei-commissa who had 
always been regarded as strangers to the transaction. 

Now this general rule or principle excluding those who are 
parties to the transaction from being competent attesting witnesses 
would clearly apply, as in Seal v. Claridge (L. K. 7 Q. B. D. 516) 
it was held to apply to the grantee of a bill of sale and incapacitate 
him from being an attesting witness to the bill of sale. Does this 
principle apply to the case of a proxy? There is indeed no 
contract between the creditor and the proxy such as was supposed 
originally in the Roman law to exist between the testator and the 
heir, nor is the proxy a party to the document or required to sign 
it, nor does he take any beneficial interest under it. But as he is 
the donee of the power conferred by the instrument, we do not see 
how it can be said that he is a stranger to the transaction. It 
must also be remembered that the witness in the case of a blind or 
illiterate creditor has duties to perform with reference to the proxy 
beyond that of attesting the mark of the creditor. Such duties 
seem to require the presence of an independent person other than 
the donee of the power, and it would be inconvenient to lay down 
a different rule as to the person who could be an attesting witness 
in the two cases. With the object or policy of requiring an attest- 
ing witness and, if one is required, of limiting his duty to attest- 
ing the signature of the person executing the document we have 
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1891. nothing to do, but where an attesting witness is required we have 
Inm on ly to follow the law laid down by the Court of Appeal in Seal v. 

Ex E p££i Clarid 9 e ( L - R - 7 Q- B - D - 516 ) and sa y * hftt at m J rate he mtlst 

Cullen. not be a party to the transaction. 

Some difficulty has no doubt been thrown in our way by a 
decision under the Statute of Frauds. By section 5 of that Act it 
was required that a devise of lands should be in writing signed by 
the devisor and attested by three or four credible witnesses. 
Under that statute, difficulties arose in establishing wills because a 
devisee or legatee was incompetent as a witness to the will, but 
apparently only on the ground that he took a beneficial interest 
under it. To remedy this state of things the 25 Geo. II. c. 6 was 
passed which by section 1 enacted that a beneficial devise, legacy, 
estate, interest, or appointment to an attesting witness should be 
null and void, and that such person should be admitted as a witness 
notwithstanding such devise, &c. In the case we refer to a mere 
executor or trustee who took no beneficial interest under the will 
was held to be a competent attesting witness : Bettison v. Bromley 
(12 East, 250). This decision purported to be based on earlier 
authorities, but when those authorities are examined they only 
decide that such an executor or trustee is a competent witness at 
the trial in a matter concerning the estate and not that he is com* 
petent to be an attesting witness. The decision in East appears to 
be founded on the assumption that the only objection to the 
competency of an attesting witness was that of interest. This may 
be accounted for either by the fact that no general rule rendering a 
party to the transaction incompetent as an attesting witness was 
known to the judges who decided that case, or that following the 
Roman law they held it not to apply to persons only entrusted with 
fidei'Commisaa. 

However this may be we have in Seal v. Claridge (L. R. 7 Q. B. 
D. 516) an express and recent decision of the Court of Appeal 
laying down a general principle on the subject, and it is not for us 
to disregard it or endeavour to whittle it away by one of those fine- 
drawn and subtle distinctions which are the opprobrium of English 
law and the despair of all those who seek to evolve from it a 
rational and intelligible system. The case is one of some difficulty, 
but for the reasons given above we have come to the conclusion that 
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the learned County Court judge was right, and therefore we affirm 1391. 
his decision and dismiss the appeal with costs. j^^ 

Parrott, 

Ex PARTB 

Lhables, J • : concurred* Cullb*. 

Appeal dismissed with costs. 

Solicitors : Stephens <k Stephens, for the appellant. 

L. W. Byrne, for the petitioning creditor. 
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DIVISIONAL PRACTICE, 

COURT. 

BlFOttB 

Caw, j., In be JONES, Ex paste LLOYD. 

AMD 

K ^89l! " Bankruptcy Rule*, 1886, Rule 131. 

JunTlsL Application to dispense with deposit on appeal — Special circumstances— Leave to 

dispense with deposit. 

Both the applicant and the debtor were working colliers, the wages ot 
each averaging about 30*. a week, and in October, 1890, judgment for £50 
and costs was given in favour of the applicant in an action brought by 
him against the debtor for the loss of his eye, which had been injured by 
a stone thrown by the debtor. 

The debtor thereupon presented his petition upon which he was adju- 
dicated bankrupt, and a subsequent application for an order under 
section 53, sub-section (2) of the Bankruptcy Act, 1883, directing the 
debtor to set aside a portion of his wages towards payment of his debts 
was refused by the County Court judge. 

Application was now made to dispense with the deposit of £30 required 
by Rule 131 of the Bankruptcy Rules, 1886, on an appeal from that 
decision. 

Held: — That under the special circumstances, the case was one in 
which the Court would dispense with the usual deposit. 



T 



HIS was an Application to the Court to dispense with the deposit of 
£20 on an appeal from a decision of the judge of the County Court 
at Wrexham, by which he refused to make an order under section 
53, sub-section (2), of the Bankruptcy Act, 1883, directing the 
bankrupt to set aside a portion of his wages towards payment of 
his debts. 

The bankrupt JR. H. Jones, and the applicant E. Lloyd, were 
both workmen in the employ of the Plas Power Colliery Company, 
the wages of each averaging about 80*. a week. 

In October, 1890, an action was brought in the County Court by 
the applicant against the debtor, in which damages were claimed 
for the loss of the plaintiff's eye which had been injured by a 
stone thrown by the defendant. 

Judgment was given in the action in favour of the plaintiff for 
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£50 and costs, and a judgment summons for the damages and costs i89i. 
amounting in all to £72, was subsequently issued. InIlb 

The debtor thereupon filed his petition, on which a receiving E JoHK8 » 
order was made and the debtor adjudicated bankrupt. Lloyd. 

An application was made by the official receiver as trustee in the 
bankruptcy, to the County Court judge under section 53, sub- 
section (2), of the Bankruptcy Act, 1883, for an order directing the 
debtor to set aside a certain portion of his wages towards payment 
of his debts, but this application was refused, the learned judge 
being of opinion that the case did not come within the words of the 
section. 

The creditor, as a person aggrieved by this decision, desired to 
appeal from it, and now- applied to the Court to dispense with the 
deposit required by Rule 181 of the Bankruptcy Rules, 1886, on the 
appeal. 

Rule 181 provides as follows : — " At or before the time of enter- 
ing an appeal, the party intending to appeal shall lodge in the 
High Court the sum of twenty pounds, to satisfy, in so far as the 
same may extend, any costs that the appellant may be ordered to pay, 
provided that the Court of Appeal may in any special case increase 
or diminish the amount of such security or dispense therewith." 

F. C. Willi* : for the applicant. 

The bankrupt is a young unmarried man living with his father, 
and it is stated that his average earnings are from 25a. to 80s. a 
week. He has knocked the applicant's eye out and does not want 
to pay anything for it. The County Court judge refused to make 
any order on the application under section 53, -because he was of 
opinion that the section did not apply. That decision may of 
course be quite right, but the applicant desires to appeal from it, 
and even if the appeal is unsuccessful, I presume the costs of the 
appeal would be set off against the judgment which the applicant 
has obtained. The applicant is only a working collier and there 
are no other creditors. (Counsel referred to In re Mutton, Ex 
parte the Board of Trade, see ante, Vol. IV. p. 115.) 

Lloyd : for the bankrupt. 

The earnings of the bankrupt really average only about 18s. a 
m.b.— vol. vm. o 
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1891. 

In bb 
Joins, 

Ex PARTE 

Lloyd. 
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week, and he pays most of that to his father for board and lodging. 
The case of In re Mutton, Ex parte the Board of Trade (see 
ante, Vol. IV. p. 115) only decided that where the appeal is by the 
Board of Trade, Rule 181 does not apply. Here it is an appeal by 
the creditor. 



Judgment. 



Cave, J. : 

We think there are special circumstances in this case to justify 
us in dispensing with the deposit, and we will therefore make an 
order to that effect. 



Ciiarles, J. : concurred. 



Order accordingly. 



Solicitors : Hamlin, Grammer do Hamlin, agents for Cart- 
wright, Chester, for the applicant. 
Rooke <& Sons, agents for Wynn Evans, Wrexham, 
for the bankrupt. 
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PRACTICE. 

In re CLOETE, Ex pabte CLOETE. . court op 

APPEAL. 

Bankruptcy Act. 1883, section 4, tub-section 1 (0), and section 7. Bbpobb 

the Master 

International Law — Suite of Ambassador — Exemption from civil process — op thb Rolls, 
Honorary Attache to Embassy — Appointment not obtained bond fide — Lopbs, L. J., 
Privilege. 1891 . 

In July, 1890, an action was commenced against the debtor, who was a MavWth 
British subject, in respect of certain Stock Exchange transactions. and 

In January, 1891, the debtor who had formerly acted as Consul General June 1st. 
for Persia but had ceased so to act, obtained from the Persian ambassador 
a letter by which he was appointed honorary attache* to the Persian 
Embassy in London. The appointment was not, however, recognised by 
the British Government 

In February, 1891, judgment by consent was given in the action ; and 
the debtor having failed to comply with the requirements of a bankruptcy 
notice duly served upon him in respect of the judgment debt under 
section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, a petition was 
presented against him. 

At the hearing of the petition the objection was taken that by reason 
of his appointment as honorary attache* to the Persian Embassy, the debtor 
was exempt from all civil process ; but a receiving order was nevertheless 
made by the registrar. 

Held: — That in order to entitle a person to claim the privilege in 
question, such person must be bond fide a member of the embassy, and 
the appointment must not be obtained for the purpose of avoiding pay- 
ment of his just debts : that in the present case the appointment was not 
obtained bond fide, but was obtained surreptitiously for the sole purpose of 
defeating creditors : and that under those circumstances no privilege could 
attach, and the receiving order was rightly made. 

Quaere: — Whether the debtor being a British subject, even if the 
appointment had been given with knowledge of the debtor's circum- 
stances, privilege could in the special position occupied by the debtor be 
successfully claimed. 

Quaere also: — Whether the debtor having consented to judgment in the 
action after his appointment as honorary attach^, was entitled to raise the 
question of privilege in the bankruptcy proceedings. 

JL HIS was an Appeal by the debtor, L. W. Cloete, from a 
receiving order which had been made against him by Mr. Registrar 
Giffard. 

o 2 



196 BANKRUPTCY BEPOBTS. 

1891. The petitioning creditors were stockbrokers and the debt was a 

IiTrb judgment debt by consent for £500 on account of Stock Exchange 
Clobte, transactions. 

Ex PARTB 

Clobtb. The action in which the judgment was obtained was commenced 

in July, 1890. 

On January 7th, 1891, the debtor was appointed honorary 
attache to the Persian Embassy in London ; but on February 28th, 
1891, judgment by consent was given in the action. 

A bankruptcy notice under section 4, sub-section 1 (g) of the 
Bankruptcy Act, 1883, was subsequently served upon the debtor in 
respect of the judgment debt with the requirements of which the 
debtor did not comply, and a petition was accordingly presented 
against him. 

At the hearing of the petition, the objection was taken that the 
debtor was not a British subject ; and that in any event he being 
an honorary attache of the Persian Embassy was exempt from 
bankruptcy and all other civil process. 

The registrar found that the debtor was a British subject and 
that the objection as to privilege did not apply : and he accordingly 
made a receiving order. 

From that order the debtor now appealed. 

Sidney Wool/, Q.C. (Bodkin with him) : for the debtor. 

The debtor is an attache of the Persian Embassy and he claims 
privilege against all civil process. He was formerly consul-general 
for Persia. The registrar found that he was a British subject, but 
the debtor denies the fact. For the greater part of his life he has 
been in Africa. His father and mother were Dutch, and he was 
himself born in the Transvaal when it was a sort of no-man's-land. 

[The Master of the Bolls: The registrar's recollection is 
that both the debtor and his solicitor said that he was a British 
subject.] 

Even if he is a British subject he is still entitled to the privilege. 

[Eat, L.J. : Has this gentleman been received by the English 
government as an attache ?] 
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[Lopes, L.J. : Has he been presented at any levee ?] i89i. 

In rb 

He has not been presented, but his name has been sent in by Cloetb, 

Ex PA&TB 

the Persian Ambassador to the Foreign Office. In the case of Clobtb. 
Macartney v. Garbutt (L. R. 21 Q. B. D. 868: 62 L. T. 656: 
88 W. R. 559), it was held that " A British subject accredited to 
Great Britain by a foreign government as a member of its embassy, 
is, unless he has been received by the British Government upon 
the express condition that he shall be subject thereto, exempt from 
the local jurisdiction of his own country, and, therefore, where this 
condition has not been imposed on him at the time of his reception, 
his household furniture is privileged from seizure for non-payment 
of parochial rates." The duties of the debtor appear to be to 
attend the ambassador two or three hours a day, or when he is 
required, to translate to him and give him information as to 
English politics and other matters on which the ambassador 
writes to the Shah. 

[Kay, L.J. : Can he carry on a trade during his spare time ?] 

He has not been trading in any way since July, 1890. Mr. 
Cloete has been appointed an attache and is so treated at the 
Embassy, although his position is honorary in that no salary is 
attached to his appointment. 

[Kay, L.J. : In the case of Macartney v. Garbutt (L. R. 
24 Q. B. D. 868), Sir Halliday Macartney was accredited to the 
English Government and was received by the Government. In 
this case Mr. Cloete is a servant of the Embassy and is not 
accredited.] 

The privilege is the same as regards all the servants of the 
Ambassador. (Counsel referred to Parkinson v. Potter, L. R. 
16 Q. B. D. 152 : 55 L. J. Q. B. 153 : 58 L. T. 818 : 32 W. R. 
215.) 

• 

[Kay, L.J. : Do you say that the Persian Ambassador by issuing 
letters of this kind to a tradesman can give him the privilege? 
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1891. 
Clobte, 

Ex PARTE 

•Clobtk. 



And can a man go and incur debts by promoting companies and 
incur an immense amount of liability and then get rid of it by 
going and getting himself made attache ?] 

Mr. Cloete has not been trading since 1890. 

R. T. Reid, Q.C. (F.C. Willis with him) : for the petitioning 
creditors. 

What I say is that this appointment was not a bond fide appoint- 
ment, and the authorities show that in such case it is of no avail. 
The consent to judgment was given in February, 1891. The costs 
were taxed and the debtor did not set up any claim of privilege. 

[Lopes, L.J. : That looks like a waiver of the privilege, even if it 
did exist.] 

Further, a privilege of this kind must be clearly and indisput- 
ably proved. Mr. Cloete has not been recognised by the Foreign 
Office as being an attache of the Persian Embassy. 

[A letter from the Foreign Office to this effect was put in, dated 
April, 1891 : and another letter in May, 1891, from the Foreign 
Office, stating that he had not been recognised because he was a 
British subject, and had not been registered under the Statute of 
Anne (7 Anne, c. 12) in the list returned yearly by the Ambas- 
sador to the Foreign Office.] 



Judgment. 



The question in each case is whether the person claiming the 
privilege is bond fide part of the Ambassador's family or suite. 
In Lockwood v. Coysgarne (8 Burrows, 1676), the claim of privi- 
lege was disallowed to the defendant as the Ambassador's physician, 
as not being a case of bond fide service ; and the Court said it 
would be of very bad consequence if protections should be set up 
for sale, or made use of merely for the sake of screening people 
from their just debts. 

The Master of the Bolls (Lord Esher): 

In this case a receiving order has been made against a person 
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named Cloete, and he disputes the propriety of that order on one 1891 
ground only. He says, assuming if I had no privilege that the *-*-* 
order is rightly made, I claim privilege as being one of the suite of Clobtb, 
the Persian Embassy — I claim that privilege. I think it was c^oetb! 
clearly made out before the registrar that this person was bom and 
is a British subject, and the evidence satisfies me that he being a 
British subject had entered into speculative business and had 
become indebted to a large amount, and that an action was brought 
against him by a stockbroker to which he saw he had no defence. 
Thereupon, having had some work from the Persian Embassy from 
time to time without being a member of it, he went to the Persian 
Embassy and got his name put down in the way it has been put 
down as one of the attaches. He has never been recognised by the 
Foreign Office here as a member of the Persian Embassy. He has 
never done anything with regard to the British Government which 
is usually done by the attaches of an Embassy. He was content 
with getting his name put down as he did, and, being a British 
subject, he then claims the protection of this privilege against his 
creditors. 

I doubt very much whether, he being a British subject, if this 
appointment had been obtained honestly, and had been given after 
an explanation of the debtor's circumstances, and with a full 
knowledge of the facts on the part of the Persian Embassy, — I 
doubt whether he could claim the privilege. I doubt whether the 
person claiming privilege must not have been something more than 
this person was. But in any event it has always been held that 
the person claiming privilege must be bond fide a member of the 
Embassy, and the appointment must not be obtained for the 
purpose of defeating creditors. If it is otherwise, the law of 
England would say he has no privilege. Considering that this 
man is an Englishman : considering that he entered into specula- 
tive business : considering the action brought against him : con- 
sidering that he was to do no more for the Embassy after this 
appointment than he did before : and considering that he got his 
name put down without any explanation — all the facts of the case 
together lead me to the conclusion that this man's only reason for 
obtaining the appointment was for the purpose of avoiding payment 
of his debts and of defeating his creditors. 
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I89i. Although his name is on that instrument of appointment which 

lTrb k ftS been shown to us, and that instrument appears to have been 

Cloetb, signed by the Ambassador in the way such documents are signed, 

Cloetb. he has done nothing to be recognised by the British Government. 

In my opinion he did surreptitiously and without letting tho 

Embassy know the true facts — not bond fide, but for the purpose 

of defrauding his creditors — obtain this appointment. That is not 

allowed in the English Courts of law, and I feel perfectly satisfied 

that if the Persian Embassy had known the facts of the case and 

the position of this man the Persian Ambassador would never havo 

put his name on the list. He deceived the Persian Ambassador, 

and his appointment was not bond fide. It does not extend to 

him — a British subject — the privilege which he claims, and tho 

appeal must be dismissed. 

Lopes, L.J. : 

I am of the same opinion, and I put my judgment on this 
ground. I do not think, having regard to all the circumstances, 
that the appointment was a bond fide appointment. I think tho 
object of the appellant in obtaining it was to enable him to raiso 
the question of privilege and to try to defeat his creditors. It is 
not suggested that the Persian Embassy had any knowledge of the 
facts. It acted inadvertently, and if the Ambassador had been 
aware of the facts I am satisfied the appointment would never havo 
been made. 

Kay, L.J. : 

This appellant consented to judgment in February, 1891, in an 
action commenced against him in July, 1890. Proceedings were 
taken on that judgment to make him bankrupt. He objected to 
those proceedings because, on January 7th, 1891, he was appointed 
honorary attache to the Persian Embassy, and he produced a letter 
to that effect. Mr. Woolf relied upon the case of Macartney v. 
Garbutt (L. B. 24 Q. B. D. 868), but there is a great distinction 
between that case and this. In that case a British subject accre- 
dited by the Chinese Government to England was held to be 
privileged. The distinction is very wide. There Sir Halliday 
Macartney, who was a British subject was appointed by the Chinese 
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Government English secretary to the Chinese Embassy. There 1891. 
was no such appointment of this appellant to the Persian Embassy. i^kb 
In the judgment in that case it is said : " The plaintiff, Sir Halli- £ L °™ g 
day Macartney, who was an English subject, had been appointed Clobtb. 
by the Chinese Government English secretary of the Chinese 
Embassy, and had been received in that capacity by the British 
Government. His name had been submitted to the Foreign Office 
in the usual way, and his position as a member of the Embassy 
recognised without reservation or condition of any sort." There is 
nothing of that kind here. I do not wish, however, to rest my 
judgment on that, but rather on the ground that this action was 
pending at the time when the letter was given by the Persian 
Embassy to the appellant. He gave the consent to judgment when 
he had that letter, and that in my opinion meant " I do not mean 
to claim any privilege. 9 ' But the present proceedings are in con- 
nection with that action, and he now claims the privilege. That 
is not bond fide at all. Looking at all the facts, that this man had 
been carrying on a commercial business and had got himself into a 
position in which proceedings were taken against him, I am of 
opinion that what he did was a mere device to escape the liability 
he has incurred. I also agree with what the Master of the Rolls 
has said, that the appointment was obtained surreptitiously, and I 
am satisfied that the Persian Ambassador would never have made 
it if he had known the facts. 

Appeal dismissed* 

Solicitors : J. J. Ridley y for the appellant. 

H. C. Morris, for the petitioning creditors. 
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PRACTICE. 

court op SCHOOL BOABD FOR LONDON v. WALL BROTHERS. 

APPEAL. 

Before Bankruptcy Act^ 1883, section 102, subsection (4). 

the Master 

OF THE KoiiItS 

Jx)pe8 L.J. ' Action for breach of Contract — Bankruptcy of Defendants — Action defended by 
Kay, L.J. trustee in bankruptcy — Trustee not made a party — Order upon trustee to pay 

1891# costs— Rules of the Supreme Court, 1883, Order XVII., Rule 4. 



June 3rd, 



After the pleadings had closed the defendants in the action became 
bankrupt, but their trustee subsequently consented to the action being 
tried out in the ordinary way in the Queen's Bench Division and not 
before the Bankruptcy Judge, and he appeared by counsel at the trial 
and contested the plaintiff's claim. 

No order making the trustee a party to the action was, however, 
obtained by the plaintiffs under Order XVII., Bule 4, of the Bules of 
the Supreme Court, 1883 ; and judgment having been given in the action 
in favour of the plaintiffs with costs against the trustee, the objection was 
taken that the Court had under the circumstances no jurisdiction to order 
the trustee to pay the costs. 

Held : — That the trustee by electing to go on with the action, and by 
appearing at the trial had waived any irregularity there might be in not 
obtaining an order to make him a party : that of his own free will he had 
made himself a party to the action : and that the Court had, therefore, 
jurisdiction to make an order upon him for the costs.' 



T 



HIS was an Appeal from part of a judgment of Mr. Justice Day, 
by which he ordered Mr. Collins, the trustee in the bankruptcy of 
the defendants, personally to pay the costs of the action. 

The action was brought to recover damages for breach of con- 
tract in connection with the building of certain schools for the 
plaintiffs. 

While the action was pending and after the pleadings had closed 
the defendants became bankrupt, Mr. Collins being appointed 
trustee in the bankruptcy. 

The solicitor for the plaintiffs wrote to the trustee informing him 
that the action was pending and that it was the intention of the 
plaintiff to apply to Mr. Justice Cave as the Bankruptcy Judge, 
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under section 102, sub-section (4) of the Bankruptcy Act, 1883, to 1891. 
have the action transferred to him, unless the trustee would consent school 
to the action being tried in the Queen's Bench Division. Boam> fo* 

° ^ London v. 

In reply to this letter the trustee stated that personally he saw Wall 
no reason why the case should not be tried out by an ordinary judge 
in the Queen's Bench Division ; and later on he wrote that his 
interest in the action was being looked after by the solicitors who 
had acted for the defendants. 

The action accordingly proceeded in the Queen's Bench Division, 
aud the trustee appeared by counsel at the trial and contested the 
plaintiffs' claim. 

No order making the trustee a party to the action was, however, 
applied for or obtained by the plaintiffs under Order XVII., rule 4, 
of the Rules of the Supreme Court, 1888, which provides as 
follows : — " Where by reason of marriage, death, or bankruptcy, or 
any other event occurring after the commencement of a cause or 
matter, and causing a change or transmission of interest or 
liability, or by reason of any person interested coming into exist- 
ence after the commencement of the cause or matter, it becomes 
necessary or desirable that any person not already a party should 
be made a party, or that any person already a party should be 
made a party in another capacity, an order that the proceedings 
shall be carried on between the continuing parties, and such new 
party or parties, may be obtained ex parte on application to the 
Court or a judge, upon an allegation of such change, or trans- 
mission of interest or liability, or of such person interested having 
come into existence." 

The jury found a verdict for the plaintiffs for £2,141 ; and 
Mr. Justice Day gave judgment for the plaintiffs accordingly, and 
ordered the trustee to pay personally the costs of the action. 

From the latter portion of this order the trustee now appealed. 

Tindal Atkinson, Q.C. (Houghton with him) : for the trustee. 

The trustee had not been made a party and as he had not been 
made a party he was not before the Court. The judge had, there- 
fore, no jurisdiction to order him to pay the costs. It is true that 
in Watson v. Holliday (L. R. 20 Ch. Div. 780 : 51 L. J. Ch. 906 : 
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1891. 46 L. T. 878 : 80 W. E. 747), it was held that " When a bank- 

School ru P* ^ e f en dant does not appear at the hearing, and his trustees 

Boabd for appear and defend, they are liable to the costs of the action." So 

Loudon v. 

Wall too in Borneman v. Wilson (L. R. 28 Ch. Div. 58 : 54 L. J. Ch. 
Beothbhs. 681 . gl L T 72Q . 38 w R 141 ^ „ j^ interlocutory order for 

an injunction and receiver having been made against the defendants 
in an action, they gave notice of appeal, and shortly afterwards 
became bankrupt. An order was made for carrying on the pro- 
ceedings against their trustee. The trustee gave notice to the 
plaintiff that he should not proceed with the appeal. Shortly 
after this the trustee entered an appearance and called for a state- 
ment of claim. He declined to undertake to pay the costs of the 
appeal incurred by the plaintiff before the notice that the appeal 
would not be proceeded with, and the appeal came on that the 
question as to the costs might be decided. It was held that the 
appeal must be dismissed with costs to be paid by the trustee, for 
that having adopted the defence of the bankrupts, he had placed 
himself in their position as to the whole of the action and could not 
reject part of the proceedings in it." But in both those cases an 
order had been made adding the trustee as a party. That is not 
the case here. 

Walker, Q.C. (Tahourdin with him) : for the plaintiffs in the 
action were not called on. 



Judgment. 



The Master of the Bolls (Lord Esher) : 

I am of opinion that this case is governed by the decision in 
Borneman v. Wilson (L. R. 28 Ch. Div. 58). The only difference 
between that case and the present is that here no order has been 
obtained, making the trustee a party. The trustee, however, 
elected to go on with the action and appeared at the trial. Ho 
came to the conclusion after consulting the committee of inspection 
that it would be best for the creditors to defend the action. The 
trustee instructed solicitors and those solicitors on his behalf 
instructed counsel to appear for him at the trial. The trustee, 
therefore, waived the irregularity — if it were one — of not obtaining 
an order to make him a party. It is clear that the learned judge 
had jurisdiction to make the order he has made, and we have no 
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power to review the mode in which he exercised his discretion. 1891 
The appeal must be dismissed. School 

Boabd rou 

LONDOX V. 

Lopes, L. J. : Wall 

BliOTUEUS. 

I am of the same opinion. I think the case is governed by that 
of Borneman v. Wilson (L. B. 28 Ch. Div. 53). In that case an 
order had been obtained making the trustee a party. Here the 
trustee of his own free will made himself a party. 

Kay, L. J. : 

I agree. 

Appeal dismissed. 

Solicitors : Lathom dt Lousada, for the trustee. 

Oedge, Kirby dc Millett, for the plaintiffs in the 
action. 
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June 17th. 



Bbpom WOOLFOED'S TRUSTEE v. levy. 

Mb. Justice 
Cave. 
1891. Sheriff— Execution — Sheriffs Officer — Alleged misconduct — Action for penalty — 

" Taking or demanding money or reward " — Construction of Statute — Sheriffs 

Act, 1887 (50 <k 51 Vict. c. 55), section 29, sub-seetion 2 (b). 

Section 29, sub-section (2) of the Sheriffs Act, 1887, provides that if 
any officer to whom the return or execution of writs belongs . . . " (b) takes 
or demands any money or reward under any pretext whatever other than 
the fees or sums allowed by or in pursuance of this or any other Act " he 
shall be liable to certain penalties. 

Held; — That the word " demand" in the above sub-section is applicable 
to a demand by such officer of an extortionate fee as a condition of 
properly doing the work he is bound to do : and it does not apply to a 
mere claim after the work has been done to retain subject to taxation 
certain of the moneys levied as and by way of fees. 



T 



HIS was an Action tried before Mr. Justice Cave as the Bank- 
ruptcy Judge, to recover £200, being the statutory penalty and 
damages against the defendant who is an officer of the sheriff of 
London for having taken or demanded money and reward to which 
he was not entitled as such officer ; and also damages for alleged 
wrongful acts, neglect and default in the execution of his office. 

The case raised an important question under section 29 of the 
Sheriffs Act, 1887. 

The plaintiff in the action was the trustee in bankruptcy of 
Messrs. Woolford d Sons, who formerly carried on business as 
builders at Notting Hill. 

On July 15th, 1889, a writ of fi. fa. directed to the Sheriff of 
London was issued against Messrs. Woolford dc Sons for the sum 
of £615 18s. Id., and a warrant for the execution delivered to the 
defendant under which he seized the debtors' goods and placed a 
man in possession. 

The debtors were then engaged in building operations from 
which it was hoped that money would come, and the defendant 
continued in possession without selling ; but on October 24th, 1889, 
a receiving order was made against the debtors. 
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On October 80th, 1889, notice of the receiving order was given 1891. 
to the defendant with an intimation that the official receiver did woolfobd'b 
not require delivery of the goods and that they should be realised. ^j-Jj^" v * 

On November 11th, 1889, the sale took place and realised 
£112 12*. Id. 

On November 26th, 1889, an account of sale was asked for ; and 
on November 28th, an account was sent showing a balance due to 
the official receiver of £1 Is. Id. 

On December 2nd, 1889, the defendant was asked to bring in his 
charges for taxation; and on January 4th, 1890, the present 
plaintiff was appointed trustee in the bankruptcy. 

On February 25th, 1890, a threat of an action was first made by 
the trustee who stated that he would wait until Thursday the 27th, 
before actually commencing proceedings. 

On February 26th, 1890, the defendant got and sent to the 
trustee an appointment to tax on March 4th, 1890; but on 
February 27th the writ in the action was issued. 

On March 4th, 1890, the taxation was adjourned until March 6th, 
on which date the Master declined to tax, on the trustee's objection. 

On March 27th, a further application to tax was also refused : 
but on June 18th, 1890, an order to tax was made, and the taxation 
was completed on August 6th, 1890, when £72 18s. 6d. was 
disallowed. 

On November 8th, 1890, the sheriff made a return, stating that 
after making certain deductions he had £61 16*. Id. in hand, which 
he would pay to the trustee: and on November 15th, 1890, a 
cheque was sent by the defendant. 

It was contended by the plaintiff in the action that the sale in 
question was illegal, and had been improperly conducted : and 
further that none of the moneys retained by the defendant consist- 
ing of fees or sums allowed by the Sheriffs Act, 1887, the defendant 
had brought himself within section 29, sub-section (2), of that Act, 
which provides as follows : — 

" If any person being either a sheriff, under-sheriff, bailiff, or 
officer of a sheriff, or being employed in levying or collecting debts 
due to the Crown by process of any Court, or being an officer to 
whom the return or execution of writs belongs, does any of the 
following things, that is to say — . . . . (b) takes or demands any 



208 BANKEUPTCY EEPOBTS. 

1891. money or reward under any pretext whatever, other than the fees 
Woolfokd's or snms allowed by or in pursuance of this or any other Act : . . . . 
TausTBB v. h e aud any person procuring the commission of any such offence 
shall, without prejudice to any other punishment under the provi- 
sions of this Act, but subject as hereinafter mentioned, be liable — 
(i.) to be punished by the Court as hereinafter-mentioned (as for 
contempt); (ii.) to forfeit two hundred pounds, and to pay all 
damages suffered by any person aggrieved — and such forfeiture and 
damages may be recovered by such person as a debt by an action 
in Her Majesty's High Court of Justice." 

Aikwxth, Q.C. (C. J. Edwards with him) : for the plaintiff. 

Cock, Q.C. (Rose Innes with him) : for the defendant. 

Cave, J. : 

Judgment. This is an action (1) for an illegal sale, (2) for a negligent sale, 

and (8) for the penalty under the Sheriffs Act, 1887. I am clearly 
of opinion, so far as regards the charge that the sale was illegal, or 
that it was negligently conducted, that neither of those charges 
have been made out. On November 5th, 1889, the defendant was 
directed by letter of the official receiver to realise to the best 
advantage, which he proceeded to do, and there can be no question 
of an illegal sale. The point as to the negligent sale is, in my 
opinion, still more feeble, and seems to be founded mainly on the 
fact that the goods did not realise invoice prices. 

There still remains, however, the question as to the penalty. 
Section 29 of the Sheriffs Act, 1887, enacts by sub-section (2) that 
any person being an officer to whom the return or execution of 
writs belongs shall be liable to punishment if he . ..." (b) 
takes or demands any money or reward under any pretext whatever 
other than the fees or sums allowed by or in pursuance of this or 
any other Act." 

It is clear that there has been no taking here of any fee. The 
defendant has levied as it was his duty to do, and has realised 
£112. An account was sent in on November 28th, 1889, but 
there was no taking until after the taxation had been completed ; 
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and indeed there is nothing to show any taking until November 1891. 
8th, 1890, when the sheriff made his return. Woolford's 

Has there been any demanding within the meaning of the T*™*^ 1 v - 
section? That depends on whether the demand in the section 
refers to a demand of fees by the sheriff as a condition of doing the 
work he is bound to do, or a claim after the work has been done to 
retain certain of the moneys levied as and by way of fees. 

The present Act is a consolidation Act, and provisions somewhat 
similar to these of section 29 appear to be found in the 29 Eliz. 
c. 4, and the 1 Vict. c. 55, s. 8, and it is said in Woodgate v. 
Knatchbull (2 T. R. 148, 158), by counsel arguendo, that the 
mischief intended to be remedied by the Act of Elizabeth was the 
negligence of sheriffs in executing process, persons who had re- 
covered judgments being obliged to pay money to sheriffs in order 
to induce them to do their duty properly in levying the sums 
recovered. However that may be, the section is a highly penal 
one; and when the word "demand" maybe satisfied by holding 
that it applies to a demand for an extortionate fee as a condition of 
doing the work, I cannot think that I am contravening the Act in 
holding that it does not apply to a mere claim subject to taxation, 
which it is obvious, from the correspondence and from what after- 
wards took place, was what was intended here. As, however, the 
claim made was an outrageous one, I think I ought to mark my 
sense of the defendant's conduct by giving him judgment without 
costs, except such costs as he may be entitled to in respect of the 
issues as to the illegal sale and the negligent sale which I have 
found in his favour. The plaintiff must himself pay these costs, 
and under all the circumstances I shall leave him to make a 
further application to me as to whether after consideration he 
should be allowed to take the costs out of the estate. 

Judgment for the defendant accordingly. 

Solicitors : Sramall & White, for the trustee. 
O. E. Lewis, for the defendant. 



m.b. — vol. vin. 
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PRACTICE. 

divisional In re JONES, Ex pabte LLOYD. 

COURT. ' 

q atm j Bankruptcy Act, 1883, section 63, subsection (2). 

AMD 

CuAMum, J. Application to set aside " Salary or Income *— Wages of working man. 

Ao91. 

June 22nd. ^ e wages of a working man are not "salary or income" within 

section 53, sab-section (2) of the Bankruptcy Act, 1883 : and an order 
cannot be made under that section directing such working man who has 
become bankrupt to set aside a portion of his wages towards payment of 
bis debts. 



T 



HIS was an Appeal from a decision of the judge of the County 
Court at Wrexham, by which he refused to make an order under 
section 58, sub-section (2), of the Bankruptcy Act, 1888, directing 
the bankrupt to set aside a portion of his wages towards payment 
of his debts. 

The bankrupt, R. H. Jones, and the appellant, E. Lloyd, were 
both workmen in the employ of the Plas Power Colliery Company, 
the wages of each averaging about 80$. a week. 

In October, 1890, an action was brought in the County Court by 
the appellant against the debtor, in which damages were claimed 
for the loss of the plaintiff's eye, which had been injured by a stone 
thrown by the defendant. 

Judgment was given in the action in favour of the plaintiff for 
£50 and costs, and a judgment summons for the damages and costs 
amounting in all to £72 was subsequently issued. 

The debtor thereupon filed his petition, on which a receiving 
order was made and the debtor adjudicated bankrupt. 

An application was made by the official receiver as trustee in the 
bankruptcy to the County Court judge under section 58, sub-sec- 
tion (2) of the Bankruptcy Act, 1888, for an order directing the 
debtor to set aside a certain portion of his wages towards payment 
of his debts, but this application was refused, the learned judge 
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being of opinion that the case did not come within the words of 1891. 
the section. ^J^ 

The creditor, as a person aggrieved by this decision, now j.* *^^ 
appealed. Llotd. 

F. C. Willis : for the appellant. 

The County Court judge admitted that if the debtor had applied 
for his discharge he could have made a money order ; but he said 
that although this man's sole object was to get rid of the debt, the 
language of section 58, sub-section (2), did not justify an order to 
set aside being made. That section provides that where a bank- 
rupt is in receipt of a " salary or income other than as aforesaid," 
that is, other than that mentioned in sub-section (1), namely, the 
pay or salary of an officer in the army or navy, or in the civil ser- 
vice, the Court may make an order to set aside. In the case of 
In re Brindley, Ex parte Brindley (see ante, Vol. IV. p. 104), 
" Where a bankrupt was a commercial traveller at an annual salary 
of £100 paid weekly, the engagement being terminable at a week's 
notice. It was held that such bankrupt was in the receipt of a 
salary within the meaning of section 58, sub-section (2), of the Bank- 
ruptcy Act, 1888, out of which the Court had power to direct pay- 
ment of a certain sum by monthly instalments to the trustee in the 
bankruptcy, for the purpose of distribution amongst the creditors." 
In the present case the evidence shows that after paying his father 
for board and lodging and other expenses the debtor would still 
have an average surplus out of his wages of Is. or 88. a week, as to 
which an order could be made. The debtor is what is called a 
"bankman" getting from 25*. to 80*. a week. 

Lloyd : for the bankrupt, was not called on. 

Cave J. : 

I am clearly of opinion that this appeal must be dismissed. The Judgment, 
words " salary or income " have received interpretation, not only in 
the case of In re Brindley, Ex parte Brindley (see ante, Vol. IV. 
p. 104), which has been cited to us, but also in the case of Ex parte 
Benwell, In re Hutton (L. R. 14 Q. B. D. 801 ; 54 L. J. Q. B. 58 ; 51 
L. T. 677 ; 88 W. R. 242). That was the case of a well-known bone- 

i> 2 
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1891. setter, and it was held that although he was in receipt of very large 
IiTbb 8nm9 of money, amounting to some £1,000 a year, yet inasmuch as 
Jo*™, he was not entitled to receive those sums with reference to a year 

Ex PARTS i,». » ii- * i m 

Lloyd, or any definite part of a year, but only in respect of the amount of 
work he did, therefore, it was not salary or income, or anything 
ejusdem generis with the salary or income in section 53. It is 
impossible to draw a distinction between such a case as that and 
the case of a working collier. If this man works regularly he can 
get 25*. or 80*. a week. If he does not go to work he gets nothing. 
It is for the Legislature to alter the law if it should be deemed 
necessary. We are bound to adopt the decision of the Court of 
Appeal in the case of Ex parte Benwell, In re Hutton (L. B. 14 
Q. B. D. 801), and on that it is impossible to say that the wages 
of a working man are " salary or income " within the meaning of 
section 53. 

Charles, J.: 

I am of the same opinion. I think that the case of Ex parte 
Benwell, In re Hutton (L. B. 14 Q. B. D. 801), decides this case. 

F. C. Willis : 

My Lords, I would ask that under the circumstances the costs 
of this appeal may be set-off against our debt 

Cave, J. : 
We think that under the circumstances the appeal should be 



dismissed without costs. 



Appeal dismissed without costs. 



Solicitors : Hamlin, Grammer A Hamlin, agents for Cartwright, 

Chester, for the appellant. 
Rooke & Sons, agents for Wynn Evans, Wrexham, for 
the bankrupt. 
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PRACTICE. 

In re SEAGER, Ex pabtb GLTN & CO. Bbfom 

Mm. Justicb 
Cats 

kruptcy Act, 1883, lection 37, Schedule IL, Rules 9, 10, 11, and tectum 168. isqi." 

Proof of Debt— Advances made to Bankrupt— Deposit of valueless Security— June 2W ** 
Judgment obtained against third party for misrepresentation as to alleged 
security — Right of Proof for advances against Bankrupts Estate. 

As security for advances made to the debtor previous to his bankruptcy, 
the debtor deposited with the appellants warrants for certain specified 
goods manufactured by him. 

These warrants were issued by a firm of wharfingers with whom the 
goods had been deposited by the debtor ; but it was afterwards discovered 
that they did not truly represent the goods described therein, which were 
entirely valueless. 

The persons issuing the warrants were not aware of this fact, but an 
action in respect of the misrepresentation was brought against them by 
the appellants which was compromised at the trial, judgment being given 
by consent in favour of the appellants for an agreed sum. 

A proof in respect of the advances made to the debtor was subsequently 
tendered by the appellants against the debtor's estate which was rejected 
by the trustee on the ground that the appellants were secured creditors, 
and that credit must be given for the judgment obtained by them in the 
said action. 

Held : — That the appellants were not secured creditors of the debtor : 
and that proof must be admitted against the estate for the amount claimed. 



T 



HIS was an Appeal by Messrs. Glyn, Mills, Currie dt Co., 
bankers, of Lombard Street, E.C., from the rejection by the 
trustee of a proof of debt for £5000 tendered by them against the 
bankrupt's estate. 

The receiving order was made against the bankrupt, James 
Morrison Seager, who formerly carried on business as a chemical 
manufacturer at 85, Gracechurch Street, E.C., and elsewhere, on 
July 22nd, 1889 ; and the proof was in respect of certain advances 
previously made to him by the appellants. 

As pretended security for these advances, the debtor had 
deposited with Messrs. Glyn certain warrants for what was known 
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1891, in the trade as " Tartars " ; bat in August, 1889, Messrs. Glyn for 
iJp^ the first time discovered that these warrants did not truly represent 
Siaobb, the goods described therein, which were entirely valueless. 

Ex FASTI 

Olth k Co. The warrants were issued by Messrs. Seaward Brothers of 
Wapping, wharfingers, and Messrs. Glyn being advised that they 
had a good claim against them for the damages sustained from the 
misrepresentation contained in the warrants commenced an action 
against Messrs. Seaward Brothers in the Queen's Bench Division 
of the High Court. 

On April 9th, 1891, this action came on for trial before Mr. 
Justice Wills and a special jury when a compromise was entered 
into between the plaintiffs and Messrs. Seaward Brothers by which 
judgment was given by consent in favour of Messrs. Glyn for 
£2500. 

On April 14th, 1891, a proof in respect of the advances made to 
the bankrupt was tendered by Messrs. Glyn against the estato 
which was rejected by the trustee. 

From that rejection Messrs. Glyn now appealed. 

E. Cooper Willis, Q.C. (Tindal Atkinson with him) : for 
Messrs. Glyn & Co. 

The trustee appears to have rejected this proof on the ground in 
the first place that Messrs. Glyn were secured or partly secured 
creditors who had realised their security and had neglected to 
comply with the requirements of rules 9, 10, 11 of the Second 
Schedule to the Bankruptcy Act, 1888, in that they had not placed 
a value on or surrendered the goods ; and further that they had 
not given credit for the judgment they had obtained in the High 
Court against Messrs. Seaward Brothers. It is not the fact that 
Messrs. Glyn have realised any of the alleged securities, and the 
warrants are wholly valueless. The other question is whether 
Messrs. Glyn are obliged to give credit for a judgment obtained 
against somebody else. By section 168 of the Bankruptcy Act, 
1888, a " secured creditor " is defined to be " a person holding a 
mortgage, charge or lien on the property of the debtor, or any 
part thereof, as a security for a debt due to him from the debtor." 
It is alleged that because judgment has been obtained against 
Seaward Brothers for part of the damages sustained by the mis- 
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representation that that is a security upon the debtor's property. 1891. 

How can that be so ? What the bankrupt's estate has to do with tiTm 

this judgment obtained against somebody else I fail to conceive. Siaghk, 

Of course Messrs. Glyn will not in any case retain more than they Gltw & Co. 
are entitled to be paid. When the proof was made no part of the 
£2,500 had been received. 

Sidney Woolf, Q.C. (Harwell with him) : for the trustee. 

I do not now contend that the warrants were of any value. The 
question is whether the appellants are not bound to give credit for 
the judgment. I do not say that this is a security within section 
168 as being a " mortgage, charge or lien." What the trustee says 
is that there was an agreement between himself and Messrs. Glyn 
that credit should be given for what was recovered from Messrs. 
Seaward Brothers, and that until it was ascertained what was 
received, no proof should be made. Messrs. Seaward Brothers 
have themselves tendered a proof in the bankruptcy in respect of 
this £2,500 for which judgment was given against them. 

[Cave, J. : I do not at present see how they can do that.] 

They have done so and the trustee has also rejected that proof. 
Messrs. Seaward Brothers have appealed from that rejection, and 
the case is a little lower down in your Lordship's list (see post, 
p. 216). 

Cave, J. : 

I am of opinion that this proof must be admitted ; and with the Judgment, 
usual consequences — with costs. 

Appeal allowed. 

Solicitors : Murray, Hutchins & Stirling, for Messrs. Glyn & 

Co. 
Van Sandau <t Co., for the trustee. 
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PRACTICE. 

Beforb In re SEAGER, Ex pabte SEAWARD BROTHERS. 

Mb. Justice 

289 *' Bankruptcy Act, 1883, section 37. 

July 2nd. Proof of debt — Advances made to bankrupt — Misrepresentation as to value, of goods 

described in warrants deposited as security — Judgment against persons by 
whom warrants issued — Proof against bankrupts estate for liability under 
judgment — Unliquidated damages. 

As security for advances made to the debtor previous to his bankruptcy, 
the debtor deposited with the persons making such advances warrants for 
certain specified goods manufactured by him. 

These warrants were issued by the appellants who were a firm of 
wharfingers; but it was afterwards discovered that they did not truly 
represent the goods described therein, which were entirely valueless. 

This fact was unknown to the appellants, but actions in respect of the 
misrepresentation were brought against them by the persons who had 
made the advances to the debtor, which were compromised at the trial, 
judgment being given by consent in each in favour of the plaintiffs for an 
agreed sum. 

A proof was subsequently tendered by the appellants against the debtor's 
estate in respect of the amount for which they had become liable under 
the judgments so obtained against them, which was rejected by the trustee 
in bankruptcy. 

Held : — That the only claim which the appellants had against the bank- 
rupt was a claim for falsely representing to them that the goods were 
other than they really were : that the case was not one in which a contract 
to indemnify could be implied : and that the proof being in respect of 
unliquidated damages not arising out of a contract was rightly rejected by 
the trustee. 



T 



HIS was an Appeal by Messrs. Seaward Brothers from the 
rejection by the trustee of a proof of debt for £6,000 tendered by 
them against the bankrupt's estate. 

The appellants are a firm of wharfingers at Wapping, and 
previous to the bankruptcy had business transactions with the 
bankrupt, James Morrison Seager, who was a chemical manu- 
facturer. 



BboTHSB*. 
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The debtor was in the habit of sending orders to Messrs. Sea- 1391. 
ward Brothers to collect from his factory certain goods, chiefly i^T^ 
consisting of what is known in the trade as " Tartars." Sbaghb, 

El PABTS 

The goods were collected by Messrs. Seaward Brothers, who Seawabd 
issued warrants on the goods so deposited by the debtor, for the 
purpose of enabling him to obtain advances. 

These warrants were dealt with by the debtor, and were pledged 
with Messrs. Glynn, Mills, Currie <b Co. and Messrs. Cole <t Co. 
as security for advances made to him. 

On July 22nd, 1889, a receiving order was made against the 
debtor, and it was shortly afterwards discovered that the casks and 
bags in respect of which the warrants were issued did not contain 
" Tartars " at all, but something entirely valueless. 

Actions were subsequently commenced in the High Court against 
Messrs. Seaward Brothers by Messrs. Glyn and Messrs. Cole A Co. 
respectively, claiming damages for the misrepresentation contained 
in the warrants. 

These actions were compromised at the trial, judgment by 
consent being given in each in favour of the respective plaintiffs 
for £2,500, with costs. 

A proof tendered by Messrs. Seaward Brothers against the estate 
in respect of the amount for which they had become liable under 
the judgments having been rejected by the trustee, Messrs. 
Seaward Brothers now appealed. 

Herbert Reed (Leek with him) : for Messrs. Seaward Brothers. 

The grounds on which the trustee rejected this proof are (1) 
that Messrs. Seaward Brothers were not liable in the said actions, 
but compromised the same and consented to judgment ; (2), that 
the trustee desires the opinion of the Court as to the right to prove 
for the damages and costs. And further (1), that Messrs. Cole & 
Co., creditors of the estate, have proved for £5,500, and that the 
proof is for the same debt ; (2), that Messrs. Glyn, Mills, Currie 
d- Co. have proved for £5,000 in respect of the same amount, (see 
ante, p. 218). The proof of Messrs. Glyn <k Co. was for money 
lent. Messrs. Seaward Brothers are proving for damages for 
breach of contract in not delivering the goods he undertook to 
deliver. 
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1891. [Cave, J. : I cannot see that there was a contract to deliver any 

j^^ particular goods. The bankrupt said the goods were such-and- 
Sbaobb, such, and they were not. It was a lie.] 

Ex parti 
Sbawabd 

Brothers. There was at any rate an implied contract to indemnify. The 
case comes within the principle laid down in Dugdaie v. Lovering 
(L. R. 10 C. P. 196 : 44 L. J. C. P. 197 : 82 L. T. 155 : 23 W. 
R. 391), where " The plaintiffs were in possession of certain trucks, 
which were claimed by the defendant and also by the proprietors 
of the E. P. Colliery. A correspondence took place between the 
plaintiffs and the defendant, in which the plaintiffs asked for an 
indemnity if they should deliver up the trucks to the defendant. 
The defendant, without giving any answer as to the indemnity, 
wrote requiring the plaintiffs to send the trucks back to him, which 
they thereupon did. The K. P. Colliery proprietors then brought 
an action against the plaintiffs for conversion of the trucks, and 
their claim proving well founded, the plaintiffs were obliged to pay 
a sum of money in settlement of the action, which they sought to 
recover from the defendant upon a contract of indemnity. It was 
held, following the doctrine laid down in Betts v. Gibbins (2 Ad. & 
E. 57), and Toplis v. Grane (5 Bing. N. C. 686), that there was, 
under the circumstances of the case, evidence of an implied promise 
to indemnify." 

Sidney Woolf, Q.C. (Kisch with him) : for the trustee. 

This is, within section 37 of the Bankruptcy Act, 1883, a 
demand in the nature of unliquidated damages not arising out of a 
contract, and is therefore not provable. Further, the proof can be 
disposed of on another ground. In any case, Messrs. Seaward 
Brothers cannot prove simply because damages were recovered 
against them. Messrs. Cole A Co. and Messrs. Glyn A Co. have 
proved for these very sums. 

[Cave, J. : The fact that the proof might arise out of the same 
judgment is nothing. The claim might arise in different ways, as 
for example, by contract and by tort. The difficulty is that here 
there is no judgment.] 

The proof cannot on any ground be supported. 
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Cave, J. : 1891; 

I am of opinion that the trustee was right in rejecting this proof. i* M 
It appears that Messrs. Seaward Brothers were requested hy the Ex^J^ 
bankrupt to cart from his premises certain bags of stuff which he ^ BA Z£"| 
represented to be " Tartars," and were asked to give warrants to 
enable him to get advances. The form of delivery order which I 
have before me is a good illustration of the mode of business. It 
is addressed by the bankrupt to Messrs. Seaward Brothers, and 
says, "Herewith D/ on my factory for 150 bags Tartars which 
please collect and deliver to your wharf to-morrow without fail and 
make out four warrants for same as follows * * * * Warrants 
as soon as possible." I take it that the warrants were honestly 
issued by Messrs. Seaward Brothers in the belief that the casks 
contained " Tartars." Then, if so, what claim had they against 
Seager ? Obviously a claim for falsely representing to them that 
these bags contained " Tartars." That is an action for fraud, and 
one in which the damages are unliquidated ; and that being so the 
proof cannot be made. 

It is suggested that the proof might be founded on an implied 
contract to indemnify ; and it is said, that if that was made out, 
under the decision in Dugdale v. Lovering (L. R. 10 C. P. 196), 
they would be entitled to prove. But I am satisfied that they could 
not make out any such contract. In Dugdale v. Lovering (L. R. 
10 C. P. 198), the plaintiff was in possession of certain trucks 
which were claimed by two persons. He handed them over to one of 
the claimants and was compelled by the other to pay damages. He 
thereupon brought an action against the claimant to whom the 
trucks had been handed over seeking an indemnity against the 
damage he had sustained ; and it was held that although there 
was no proof of any direct promise, yet he was entitled to an 
indemnity. Now just see what would have to be proved here in 
an action of indemnity ! Messrs. Seaward Brothers would prac- 
tically have to say that the bankrupt said to them, "If you describe 
the bags as ' Tartars,' which they are not, so as to enable me to 
take in people I will indemnify you." It is simply sufficient to 
state that to show it could not be done. They would be making 
themselves parties to the fraud. There is nothing at all to show 
that Messrs. Seaward Brothers knew that the bags did not contain 
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1891. " Tartars." They were taken in. They were innocent parties and 

Ihm th 6 " c ^ m ** ^ respect of the misrepresentation made to them by 

SiAon, the bankrupt. That being a claim for unliquidated damages not 

Bmawaxd arising out of a contract the proof must be rejected, with costs. 

Brothsss. 

Appeal dismissed. 

Solicitors : Lawless <k Co., for Messrs. Seaward Brothers. 
Van Sandau & Co., for the trustee. 
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PRACTICE. 

In re BISHOP, Ex parte CLAXTON. di ISK? al 

COURT. 
Bankruptcy Act, 1883, section 48. r, BBP01 ? 

C/ATB, J., 

Bankruptcy Rules, 1886, ito& 130. and 

Cha&lss, J. 

1891 
Committal — Poiwr o/ imprisonment for debt — Committal under Debtors Act, 1869 ^.^J 

(32 ds 33 Vict. c. 62), section 4— Fraudulent preference — Order made in June 29th. 

County Court not appealed from— Subsequent variation of order — Right of 

appeal. 

On January 9th, 1891, an order was made in the County Court declaring 
that two sums of money had been received by the appellant from the 
debtor by way of fraudulent preference and directing him to repay such 
sums to the trustee in the bankruptcy with costs. 

There was no appeal from this order, and on April 10th, 1891, on 
application by the trustee an order was made by the County Court judge 
committing the appellant to prison for non-payment of the amount 
received by him and the costs. 

This order was also not appealed from, and on June 18th, 1891, the 
appellant was arrested ; but on June 26th, 1891, an application was made 
for his discharge when the County Court judge varied his former order 
by directing the discharge on payment by the appellant of the sums in 
question without costs. 

Held: — That although there was no appeal from the original order of 
January 9th, 1891, or from the order of committal of April 10th, 1891, 
yet the County Court judge having subsequently varied his order, and 
the present appeal being brought from the decision then given by him, 
the Court had jurisdiction to hear the appeal : and that the order of 
committal not being well founded the appellant must be discharged from 
custody. 

A creditor who has received money from a bankrupt by way of fraudu- 
lent preference, and has been ordered to repay it to the trustee in the 
bankruptcy is not a person holding money in a fiduciary capacity under 
section 4 of the Debtors Act, 1869 ; and cannot, therefore, be committed 
to prison under that section. 



T 



HIS was an Appeal from an order of the judge of the County 
Court at Brentford by which he committed the appellant to 
Holloway Gaol for contempt of Court by reason of his neglect to 
pay two sums of £54t 17*. and £50 respectively, alleged to be due 
from him to the debtor's estate. 
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1891. The appellant, G. T. Claxton, formerly carried on business as a 

£j^ solicitor, and on January 9th, 1891, an order was made by the 

Bishop, County Count judge in the present bankruptcy declaring that two 

Claxton. sums of £54 17*. and £50 respectively had been received by Mr. 

Claxton from the debtor by way of a fraudulent preference ; and 

further declaring that Mr. Claxton was a trustee for Mr. Isaacs, 

the trustee in the bankruptcy, in respqct of those amounts ; and 

directing him to pay these amounts, with costs. 

The money was not paid, and on April 10th, 1891, on applica- 
tion by the trustee for a committal, an order was made by the 
County Court judge under section 4 of the Debtors Act, 1869, 
stating that Mr. Claxton having been guilty of contempt in failing 
to hand over to the trustee the £54 17$. and £50, and to pay him 
the sum of £41 for costs, must stand committed to Holloway Prison 
for the contempt. The issue of the warrant of arrest was, however, 
suspended for one month. 

On May 12th, 1891, a receiving order was made against Mr. 
Claxton himself on the petition of a creditor ; but on June 18th, 
1891, he was arrested on the order of committal made on April 10th, 
1891, when about to attend a private examination in his own 
bankruptcy proceedings. 

On June 26th, 1891, an application was made to the County 
Court judge to discharge Mr. Claxton from prison under the cir- 
cumstances, which was refused ; but the judge varied his former 
order by directing the discharge on payment of the £54 17s. and 
£50, without costs. 

Mr. Claxton now appealed from that order. 

E. Cooper Willis, Q.C. : for the appellant. 

By the order of April 10th, 1891, the County Court judge says 
that the appellant is not only guilty of contempt of court for not 
paying the two sums, but also that he is guilty of contempt for 
non-payment of the costs amounting to £41. It is treated as one 
contempt. That order directing the committal was wrong. It is 
a committal for three items : £54 17s., £50 and £41 costs. There 
is no power to commit for non-payment of costs. This is not a 
committal under section 5 but under section 4 of the Debtors 
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Act, 1869, and default in the payment of costs is not one of the i89i. 
exceptions in that section. (Counsel referred to IlemUon v. j'JJ^ 
Sherwin, L. R. 10 Eq. 58 : 22 L. T. 576 : 18 W. R. 802.) You Bishop, 
cannot separate the order into two parts, and it is wholly bad. Claxxon. 
Further, a creditor who has received money from a bankrupt by 
way of fraudulent preference and has been ordered to repay it to 
the trustee of the bankrupt's estate, is not a person holding money 
in a fiduciary capacity under section 4 of the Debtors Act, 1869. 
In this case, on January 9th, the County Court judge made an 
order declaring that these two sums of £54 17*. and £50 had been 
received by the appellant from the debtor by way of a fraudulent 
preference, and declaring that the appellant was a trustee for the 
trustee in the bankruptcy in respect of those sums. But in the 
case of Ex parte Hooson, In re Chapman (L. R. 8 Ch. App. 281 : 
28 L. T. 4 : 21 W. R. 152), it was held that a creditor who had 
received money from a bankrupt by way of fraudulent preference 
and had been ordered to repay it to the trustee of the bankrupt's 
estate, was not a person holding money in a fiduciary capacity 
under section 4 of the Debtors Act, 1869, and could not, therefore, 
be committed to prison under that section. Still further I say that 
a receiving order having been made against the appellant he ought 
not to have been arrested. The case is covered by the decision in 
Cobliam v. Dalton (L. R. 10 Ch. App. 655 : 44 L. J. Ch. 702), 
where it was held that "A debtor who is liable to be arrested 
under the Debtors Act, 1869, s. 4, is protected from arrest by the 
Bankruptcy Act, 1869, s. 12, during the pendency of his bank- 
ruptcy or liquidation by arrangement." Section 9 is the corre- 
sponding section of the present Bankruptcy Act of 1888. This 
man was actually arrested while attending the Court for examina- 
tion in his own bankruptcy which he would have been guilty of 
contempt of court if he had not attended. (Counsel also referred 
to In re Manning, L. R. 80 Ch. Div. 480 : 55 L. J. Ch. 618 : 
54 L. T. 88 ; 84 W. R. 111. Earl of Lewes v. Barnett, L. R 
6 Ch. Div. 252 : 47 L. J. Ch. 144 : 26 W. R. 101). 

David : for the trustee in bankruptcy. 

The order of the County Court judge is a merciful one, and he 
has s^id that if the £54 17s. and £50, are paid without the £41 costs, 
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1891. 

In bm 
Bishop, 

Ex PARTS 

Claxton. 



the appellant may be discharged. There was no appeal from the order 
of January 9th, 1891, by which the appellant debtor was declared 
to be a trustee for these two sums amounting to £104 17s. There 
was also no appeal from the order of April 10th, 1891, directing 
him to be committed. A notice of appeal was served against the 
latter order, but the appeal was abandoned. What is now sought 
is really to appeal in a roundabout way from that order. 

[Gate, J. : How does it appear that the appellant was a trustee 
for this money.] 

The circumstances of the case are very involved, but the appel- 
lant had acted as solicitor for the bankrupt, and the County Court 
judge came to the conclusion that he had obtained this money by 
collusion and had put himself in a position of fiduciary relationship. 
Even supposing the order of January 9th cannot be supported and 
that it ought to have been given in some other form, it does not 
invalidate the subsequent proceedings. 



Judgment. 



Cave, J. : 

I am of opinion that this appeal must be allowed. - The facts of 
the case are short and comparatively simple. On January 9th, 
1891, the trustee in the bankruptcy of Bishop, made an application 
to the County Court to declare the appellant a trustee of the sum 
of £207, which it was said formed part of the proceeds of the bank- 
rupt's property, on two grounds which it is unnecessary to specify. 
Those grounds failed and the County Court judge held that there 
was no ground for declaring him a trustee of £207* The County 
Court judge did, however, declare the appellant to be a trustee for 
the trustee in the bankruptcy of two sums of £54 17*. and £50 
respectively. 

When we look at the judgment of the County Court judge it is 
manifest that as to the £54 17*. he held that the trustee in bank- 
ruptcy was entitled to recover that amount as having been paid by 
the debtor to the appellant by way of fraudulent preference. The 
County Court judge says : " Admitting fully that every creditor 
even the professional adviser of the debtor (as in the present case), 
is entitled to bring an action for the recovery of a debt and that 
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the debtor is in no wise obliged to defend such action and primd 1891. 
facie ought not to do so, still, when a judgment is obtained under hT*M 
circumstances like those which exist in the present case, I cannot J* lBnor * 

r ' Ex FAKTB 

but think that the debtor did so with the view of giving the Claxton. 
creditor a preference which was fraudulent under section 48 of the 
Bankruptcy Act." The ground on which the County Court judge 
puts the title of the trustee is clear, and he goes on to say : " If I 
am right in this conclusion it will of course follow that the 
respondent is a trustee of the sum of £54 17*. for the trustee in 
the bankruptcy." Now there the County Court judge is wrong in 
point of law. It was decided in the case of Ex parte Hooson, In 
re Chapman (L. R. 8 Ch. App. 281), that " A creditor who has 
received money from a bankrupt by way of fraudulent preference, 
and has been ordered to repay it to the trustee of the bankrupt's 
estate, is not a person holding money in a fiduciary capacity under 
the 4th section of the Debtors Act, 1869." That decision really 
covers this case and is founded on good reasoning. When a man 
commits a fraudulent preference he pays to the creditor a sum he 
admits to be justly due to the creditor. If no bankruptcy takes 
place he cannot recover that money from the creditor simply on 
the ground that he contemplated bankruptcy and intended to prefer 
the creditor. At the time the payment is made it is a good pay- 
ment, and it is only when bankruptcy ensues within a certain time 
that it can be set aside. At the time he receives it the creditor 
may do what he likes with the money. He may pay it into his 
own account or may otherwise deal with it as he pleases, and it is 
impossible to say that he becomes a trustee at that moment, for a 
person who may not even come into existence — viz., the trustee in 
bankruptcy. If he does not become a trustee, the proper order to 
make is a simple order to pay the money back, and no question of 
fiduciary capacity arises. 

So, too, when we look at the judgment of the County Court 
judge it is obvious that the same reasoning applies with regard to 
the other sum of £50. The County Court judge says that that 
sum was paid by the debtor to the appellant on account of costs 
generally, that it was a fraudulent preference and that the payment 
was void under section 48. It is said that the County Court judge 
might have put his judgment on some other ground. Whether or 

M.B.— VOL. VIII. Q 
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1891. not he might have done 90 it is plain that he did pat it on the 
£7^ ground of fraudulent preference. The order which was made on 
Bibhop, April 10th, also, appears to have heen drawn up very carelessly. It 
Claxton. included £41 for costs, and it seems to me that the order of com- 
mittal was had. There was, however, no appeal against the order. 
But the County Court judge very properly heard a motion which 
was brought before him to vary the order of committal. He heard 
that motion and we can hear an appeal from that. The County 
Court judge varied the order of committal, and in doing so he did 
not in my opinion go far enough. He ought to have set it aside 
altogether. 

Chables, J. : 

I am of the same opinion. I think the case comes directly 
within the decision in Ex parte Hooson, In re Chapman (L. R. 
8 Ch. App. 231). The County Court judge has treated the appel- 
lant as standing in a fiduciary capacity. That case, however, 
decided that a creditor who receives money by way of fraudulent 
preference is not a person holding money in a fiduciary capacity. 
My only doubt was as to our jurisdiction to hear this appeal. The 
order of April 10th was not appealed against, but inasmuch as 
that order was varied by the County Court judge, and the order so 
made is appealed against, I think we have jurisdiction. 

Appeal allowed with costs. 

Solicitors : Fraser & Cliristian, for the appellant. 

Rooks do Co., for the trustee in bankruptcy. 
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and 
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Appellant, 



. Respondents. 

# 

Bankruptcy Act, 1883, section 4, sub-section 1 (h), and sub-section 1 (/). 

Act of Bankruptcy — Notice of Suspension of payment of debts — Notice by debtor 
of " inability to pay his debts" — Temporary suspension of payment. 
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Lord Morris. 

1891. 



It is not to be inferred because by section 4, sub-section 1 (/), of the 
Bankruptcy Act, 1883, a debtor commits an act of bankruptcy "if he tiles 
in the Court a declaration of his inability to pay his debts/' that a state- 
ment by a debtor to any of his creditors which in substance declares " his 
inability to pay his debts " can in no case amount to a notice " that he has 
suspended or that he is about to suspend payment of his debts " within 
sub-section 1 (h) of the same section. 

A declaration of his inability to pay his debts may be made by a debtor 
to one or more of his creditors in such a form and under such circum- 
stances as to amount to a notice of suspension under section 4, sub- 
section 1 (h\ of which advantage may be taken by a creditor as an act of 
bankruptcy. 

Neither is it necessary in order to amount to a " notice of suspension " 
within the meaning of the section that it should be a notice of permanent 
stoppage of payment ; but notice of temporary suspension of payments de 
facto whether in circumstances which might make it possible to resume 
them or in circumstances which might make that impossible, is sufficient 
to constitute an act of bankruptcy. 

A circular letter was sent by a debtor to all his creditors in the following 
form : — " Being unable to meet my engagements as they fall due, 1 invite 
your attendance at the Guildhall Tavern on Wednesday next at 3 p.m., 
when I will submit a statement of my position for your consideration and 
decision." 

Held: — That the circular amounted to a notice of suspension within 
section 4, sub-section 1 (h) of the Bankruptcy Act, 1883 ; and that a 
receiving order was rightly made against the debtor on the petition of a 
creditor founded upon the circular as an act of bankruptcy. 



T 



HIS was an Appeal from a decision of the Court of Appeal, 
affirming an order of Mr. Registrar Linklater, by which he made a 
receiving order against the debtor. 

Q 2 



July Qth, 
and 7th. 
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1891. The case came before the Court of Appeal on January 17th, 

CrookTthb 1890, an d ft f Q ^ report of it will be found ante, Vol. VII. at 

Elder), pa ge 11. 
Appellant, * ° # m 

and The important question involved was that under section 4, sub- 

Morlbt, section 1 (7i) of the Bankruptcy Act, 1888, with regard to the 

Respondents, commiggion by a debtor of an act of bankruptcy by giving " notice 

to any of his creditors that he has suspended, or that he is about 

to suspend payment of his debts." 

On December 2nd, 1889, the debtor, J. Crook, the younger, 
who carried on business as a draper, sent to his creditors the 
following circular : — 

"Dear Sirs, 

" Being unable to meet my engagements as they fall due, I invite 
your attendance at the Guildhall Tavern, Oreaham Street, City, on Wednesday 
next at three o'clock, when I will submit a statement of my position for your 
consideration and decision. 

" December 2nd, 1889." 

A bankruptcy petition was subsequently presented against the 
debtor by Messrs. J. d- R. Morley, creditors, founded on this 
circular as the act of bankruptcy ; and the learned registrar held 
that ordinary business men would understand the circular to be 
a notice that the debtor was about to suspend payment of his 
debts, and that, therefore, an act of bankruptcy had been 
committed. 

A receiving order was accordingly made against the debtor, from 
which he appealed to the Court of Appeal. 

The Court of Appeal — Lord Esher, M.R., and Bowen, L.J. — 
Fry, L.J., dissenting — affirmed the decision of the registrar (see 
ante. Vol. VII., p. 11) ; but leave was afterwards given to appeal 
to the House of Lords, the father of the debtor being the nominal 
appellant. 

Rigby, Q.C. (Herbert Reed and C. A. Russell with him): for 
the appellant. 

Finlay, Q.C* (Wlxitehead with him) : for the respondents. 
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Earl of Selborxe : 1891 

My Lords, if this question were entirely free from authority, I crookTthb 
own that I should think on two points in a manner which perhaps . Eldbr), 

. Appellant, 

might not he in entire accord with all that has been said in the and 
cases referred to. Morlby, 

In the first place, with regard to this particular clause (h) of R* 8 ™*™**™- 
sub-section 1 of section 4 in the Bankruptcy Act, 1888, " If the u gmen * 
debtor gives notice to any of his creditors that he has suspended, 
or that he is about to suspend, payment of his debts," I could not 
myself come to the conclusion, which is at least apparently favoured 
by some observations of the very learned judge in the case of In re 
Fleming, Fraser & Co., Ex parte the Trustee (60 L. T. 154), that 
a temporary suspension, which might not be permanent, is not 
within the meaning of the words. To " suspend," in its natural 
signification, rather means something which may not be permanent 
than that which is. A fortiori, of course, a perpetual stoppage 
of payment would be a suspension and something more, but to 
say that the word " suspension " can mean nothing in this context 
but a necessarily permanent stoppage of payment is a proposition 
to which I cannot agree. A temporary stoppage of business in 
the ordinary course, and of the payment of debts in the ordinary 
course, is so serious a thing in many, if not in all businesses, — 
certainly, for example, in the business of a banker, that I could 
well understand that the Legislature would consider it quite a 
sufficient reason for giving the creditors the power of treating it as 
an act of bankruptcy in itself .without at all entering into the 
question whether in conceivable circumstances, and by conceivable 
methods, the temporary suspension might not come to an end, and 
business be resumed. 

I cannot but think that it would be doing very great violence 
to these words if a temporary suspension of payments de facto, 
whether in circumstances which might make it possible to resume 
them, or in circumstances which might make that impossible, 
were held not to be enough. That is the first point, as to which I 
own I should have a tolerably clear opinion if there were no 
authorities pointing the other way. 

My Lords, the second point is this. It is said— and I must own 
I am rather under the impression that that is the main foundation 
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1891. °f the whole argument before your Lordships in support of the 

CrooiT(thb a PP ea l — ^at because under letter (/) it is made an act of bank- 

Eldbr), ruptcy " if the debtor files in the Court a declaration of his 

ApPKT T A1CT 

and ' inability to pay his debts," therefore it would be inconsistent with 
Morlet ^ at to hold a document which in substance did declare "his 
Respondents, inability to pay his debts " to be a " notice to creditors that he 
had suspended, or was about to suspend, payment of his debts." 

Now it is undoubtedly conceivable that there might be a 
document speaking of inability to pay a man's debts in such a 
context and in such a manner as not necessarily, or perhaps not 
properly to imply " that he had suspended, or that he was about 
to suspend, payment of his debts." But on the other hand I 
cannot but think there might be a document of which the language 
might properly be described as making it " a declaration of his 
inability to pay his debts," which, taking it with all its circum- 
stances and in its context did amount to " a notice to his creditors 
that he had suspended, or was about to suspend, payment of his 
debts." And if this be so, I can perceive no inconsistency between 
the two clauses if in the one case the act of bankruptcy is consti- 
tuted by the bankrupt's own act by " filing in the Court a declara- 
tion of his inability to pay his debts ; " and in the other case it is 
constituted by a notice given to his creditors in a different way. 
The first is not a negative and exclusive clause : — it does not say 
that no " declaration of his inability to pay his debts " made other- 
wise shall operate as an act of bankruptcy. But it says that the 
debtor may do this himself, and without communication with any 
of his creditors : he may take a step intentionally to commit an 
act of bankruptcy and put himself in the way of being made a 
bankrupt. But it does not at all follow that something very like 
it may not be an act of bankruptcy in a different way. Of course 
his creditors may or may not take advantage. I cannot attribute, 
therefore, for my own part, very much weight to the implication 
from clause (/) of the sub-section that anything which amounts to 
a declaration of a man's inability to pay his debts ought not to be 
regarded, whatever its form, whatever its context, whatever its 
circumstances, as a notice to the creditors that he has suspended, 
or is about to suspend, payment of his debts. 
My Lords, I have thought it right to say so much as that with 



HOUSE OF LOBDS. 231 

regard to the construction which I should put upon the Act apart isoi. 

from authority. Your Lordships are not called upon in this case to Q B ^'t TKn 

enter into any other question than this, whether in the present case Eldeb), 

the debtor has given notice to his creditors that he has suspended axd 

JAR 

or is about to suspend payment of his debts. And there again m rlby, 
without reference in the first instance to any authorities I look at RM*oxDBXTi. 
the document and apply what appears to be admitted to be the 
proper test which has been expressed in several of the cases. I 
will only refer to the words of Lord Justice Bowen in the case of 
In re Lamb, Ex parte Gibson <k Bolland (see ante, Vol. IV. p. 25), 
where he asks the question "What effect would the circular pro- 
duce on the mind of a creditor receiving it as to the intention of 
the debtor with regard to his creditors ? " That is the true test. 
I think in In re WoUtenholme, Ex parte WoUtenholme (see ante, 
Vol. II. p. 213), also the same thing was said by Mr. Justice Gave ; 
and as I understand the arguments at the bar it is not denied. Then 
I ask what effect would this circular naturally and properly produce 
upon the minds of the creditors receiving it ? In the first place, it 
is to be observed that it is a general circular by the debtor to all 
his creditors. That I think upon the evidence, — upon the evidentia 
rei also, your Lordships may take for granted. Well ! " Being 
unable to meet my engagements as they fall due I invite your 
attendance at" a certain place two days afterwards "on Wednesday 
next, when I will submit a statement of my position for your con- 
sideration and decision." I cannot help thinking that every 
creditor receiving that circular must have understood that he 
would not do or attempt to do that which he said he was unable to 
do. He would not attempt to meet any of his engagements as they 
fell due, and the very object of writing that which he is writing to 
all the creditors, is, in substance, to request them to act upon the 
footing that he is not going on to make payments, and that it is to 
be considered whether they will make any arrangement with him. 
Every creditor receiving this communication must have felt that it 
was in substance a notice to him that he must not expect to get 
payment if he asked for it, but that he was desired to come to a 
meeting to consider what could be or ought to be done in the cir- 
cumstances. Assuming, therefore, that until the letter is sent out 
there has been no stoppage that letter appears to me to involve of 
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ltti. necessity a notice that the payments will not go on in their ordinary 

CmomTlTum coarse » ** *U events until after that meeting. To me it seems 

Eldcbj, that that is a suspension of payment — it is notice that he is about 

ATTWLLAXT, x r J 

am9 to suspend payment, and even though the time between the letter 

Mokley, *&& ^ e meeting was short, and though it might hare been conceiv- 

RcsrarDDrrr, ^^ p 0g8 i| ) i e nnder some circumstances that such a meeting might 

result in the resumption of payment, I should hesitate long before 

I could come to hold that that was not a suspension of payments 

within the meaning of the Act. 

But, my Lords, it is not necessary to take so narrow a view of 
the matter, because looking at the letter as a whole, it seems to 
me quite clear that, assuming the fact to be as the debtor states, 
there would be no resumption of payments, and no creditor receiv- 
ing it could reasonably suppose that there would be any. There 
might possibly be a composition with all the existing creditors, and 
that, no doubt, was what the debtor wished for and what he actually 
did propose at the meeting. But that is a wholly different thing 
from the resumption of payments in the ordinary course of business. 
It is in fact a settlement with existing creditors on the footing of 
not making payments in the ordinary course of business — upon the 
footing of suspension and not upon the footing of going on. 

That, my Lords, is the construction which the Court below by a 
majority has put upon this document, and for my own part I 
cannot hesitate to say that I think it was intended to be so under- 
stood, and that the man writing it would not have been acting in 
good faith if he had not suspended his payments, at least until the 
result of the meeting was known. I think that in the state of 
things which he describes there was no actual prospect and no 
reasonable probability of any resumption of payments in the ordi- 
nary course of business at all, though he would have been very glad 
to get a composition with his creditors. 

Well, my Lords, I will not say much about the authorities. I can 
only say that having read the case of In re Lamb, Ex parte Gibson 
<k Bolland (see ante, Vol. IV. p. 25), in which Lord Justice Fry, 
I observe, concurred, I can see no substantial distinction between 
that case and the present, except this — that instead of calling a 
meeting the composition was offered by the letter. There is 
nothing said about suspension of payments, and the only grounds 
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for inferring the necessity for it are these, that the letter speaks of 1891. 
a cause which has made him unable to pay his new creditors in full. CroojT(thb 
There had been a previous composition in that case. Well, Eli > e *)> 

r r ' Appellant, 

" unable to pay his new creditors in full " is language as far as it and 
goes rather coming under clause (/) than under clause (ft), but* m'oblby, . 
nevertheless, that coupled with an offer of composition — a better fiB8POKDJlNT8 - 
composition than was offered in this case — was held to be enough. 
It is not the fact that in that case he said that he had stopped 
business or gone out of business. He evidently contemplated that 
if the composition was accepted the creditors would like to know 
what he meant to do, and he says, " I do not mean to enter into 
any new business," from which undoubtedly it might be inferred 
that he meant to wind up his existing business upon the footing of 
the composition if accepted, but it does not intimate that he had 
stopped if the rest of the letter does not intimate that. 

In that case the Master of the Bolls made some observation 
upon the case of Ex parte Oastler, In re Friedlander (see ante, 
Vol. I. p. 207 : L. B. 18 Q. B. D. 471 : 54 L, J. Q. B. 28 : 51 
L. T.309: 83 W. B. 126). He said in substance that that case 
was to him one of some difficulty, but that it might possibly be 
distinguished in certain ways, and so it may be. And the case of 
In re Walsh, Ex parte the Trustee (see ante, Vol. II. p. 112), 
which followed it was decided upon that authority. But the other 
case which followed, namely, In re Wohtenholme, Ex parte WoU 
ztenholme (see ante, Vol. II. p. 213), as it appears to me goes upon 
the very same principle on which this present case has been 
decided. In my judgment it goes upon a sound principle, and I 
must say that this case seems to me to be clearer in favour of the 
conclusion than that case was. Whether it is so or not is not 
material if the decision in the present case is right. 

On the case of In re Fleming, Eraser A Co., Ex parte the Tiustee 
(60 L. T. 154), I will say no more than this, that there certainly 
are some observations of the very learned judge who delivered the 
judgment in that case, in which I cannot entirely concur ; and if I 
must rest my judgment'in this case upon dissent from those obser- 
vations I respectfully do so. 

I therefore move your Lordships that this appeal be dismissed 
and the judgment below affirmed with costs. 
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1891. Lord Watson: 

CuooiTfTHB My Lords, the Bankruptcy Act, 1883, does not prescribe any 

ActblljuJt * orm °* wor ^ s f° r a notice under section 4, sub-section 1 (fe). It 

and therefore appears to me that any notice will be sufficient for the 

J. & R. 

Morlbt, purposes of sub-section 1 (A) which is expressed in terms calcu- 
' lated to convey to its recipients the information that their debtor 
has suspended or is about to suspend payment of his debts. 

A declaration of his inability to pay his debts may be made by a 
debtor to one or more of his creditors, under circumstances which 
do not suggest that he means to stop payment of his debts as they 
fall due. But that such a declaration may be couched in language 
which clearly implies that the debtor means to pay nobody in full, 
and to place his assets at the disposal of his creditors, does not 
appear to me to be doubtful. I cannot appreciate the argument 
that in such a case the declaration ought not to be treated as an 
act of bankruptcy under sub-section (h), of which a creditor can 
avail himself because the Legislature has previously by sub-section 
(/) empowered the debtor to take the benefit of the Act, by filing 
in the Court a declaration of his insolvency. 

In this case by the circular of December 2nd, 1889, the debtor 
announces to his creditors that " he is unable to meet his engage- 
ments as they fall due," which plainly imports that he can no 
longer continue to pay his debts in ordinary course. He then 
invites them to meet him in two days afterwards at an hour and 
place specified, " when I will submit a statement of my position 
for your consideration and decision." In my opinion these words 
are confirmatory of the intimation conveyed in the first part of the 
circular, because they suggest that the sender will not be able to 
resume payments, or to carry on his business unless the creditors 
agree to accept a composition. 

I think that a circular in these terms conveys a distinct assur- 
ance to the creditors who receive it that their debtor will hold his 
hand and will make no payments on account of his business except 
such as are absolutely required for its preservation. I also think 
that the effect of the notice of suspension of payments is not 
destroyed by the implied suggestion that he may resume payment 
in the event of his creditors making arrangements which will 
permit of his so doing. 
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The judgment of the Appeal Court is in my opinion right. I iggi. 
concur in the motion proposed by the noble and learned Earl and Cro ^T^ 
also in the reasons which he has assigned for it. 



Lord Macnaghten : 
I have nothing to add. 



THB 

Elder), 
Appellant, 

AMD 

J . & xC v 

MoRLBYy 

Respondents. 



Lord Morris : 
I concur. 



Appeal dismissed with costs. 



Solicitors : 



A. Harris, for the appellant. 

Phelps, Sidgwick dc Biddle, for the respondents. 
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Befom In re ROGERS, Ex parte WOODTHORPE. 

Mr Justice 

Cavh 

1891. Bankruptcy Act, 1883, section 44. 

July 1st. property of bankrupt — Bill of Exchange discounted by bankrupt after receiving 

order — Proceeds used to pay creditors — Claim of trustee — Property acquired 
after commencement of bankruptcy. 

The protection with regard to after-acquired property afforded by the 
decision in Cohen v. Mitchell (see ante, Vol. VII., p. 207), to persons 
dealing bond fide with an undischarged bankrupt, relates to cases in which 
the bankrupt is carrying on a business without interference by the trustee, 
and is meant to protect persons who deal with him in the ordinary way 
and are paid with money acquired by carrying on such business. 

After a receiving order had been made against him the debtor discounted 
a bill of exchange which had been previously handed to him by a third 
party for that purpose, and made use of the money in paying it into Court 
under an order in an action brought against him by a creditor. 

The drawer and acceptor of the bill were subsequently satisfied by the 
debtor out of other moneys. 

On an application by the trustee in the bankruptcy for an order upon 
the creditor to repay the money to him, the objection was taken that the 
money in question was property acquired by the bankrupt after the 
commencement of the bankruptcy, and that the trustee was not entitled 
to claim it. 

Held : — That the objection must fail. 



T 



HIS was an Application by the trustee in the bankruptcy to 
recover from the Hon. John Gathorne Hardy the sum of £900 
alleged to have been received by him from the bankrupt out of his 
property after the receiving order had been made. 

On May 13th, 1890, a bankruptcy petition was presented against 
the debtor, C. W. Rogers, upon which a receiving order was made 
on July 10th, 1890. On October 28th, 1890, the debtor was 
adjudicated bankrupt. 

On July 18th, 1890, after the receiving order had been made, 
the £900 now sought to be recovered was paid to Mr. Hardy under 
the following circumstances. 

Previous to the year 1888, the debtor Rogers took from Mr. 
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Hardy a furnished mansion with the option to purchase for 1891. 
£15,000. iTtB 

In October, 1888, Rogers gave notice that he would purchase ^^ 
and would complete on January 1st, 1889, or would pay interest Woodthorpb. 
until completion after that date at a certain rate. 

No rent or interest was paid by Rogers after April 1st, 1889, 
and on December 18th, 1889, Mr. Hardy commenced an action in 
the Chancery Division of the High Court for specific performance 
against him. 

On June 20th, 1890, an order was made in that action that 
Rogers should pay into Court £900 as interest on the purchase- 
money or as occupation rent, and that certain other matters in the 
action should stand over. 

On July 18th, 1890, these matters again came before the Court 
and in order to put himself in order Rogers on that day paid into 
Court the £900 now in dispute. 

On the same day an order by consent was made in the action 
that the £900 should be paid out to Mr. Hardy 9 which was done, 
he having through his solicitor notice of the petition and act of 
bankruptcy. 

The £900 in question was obtained by Rogers in the following 
way:— 

On June .25th, 1890, a bill drawn by Lord Kilmorey and 
accepted by Lord De Lisle was given to Rogers to get discounted 
for them. This bill was discounted, but the proceeds instead of 
being handed over were applied by Rogers in paying the £900 into 
Court in the action brought against him by Mr. Hardy. 

On July 29th, 1890, an action was commenced by the drawer 
and acceptor of the bill in respect of the moneys due on it and 
claiming that the £900 paid into Court was the money of the 
plaintiffs and should be paid out, and that they were entitled to 
an injunction ; but on August 8th, 1890, a few days after the issue 
of the writ, their claim was satisfied by Rogers out of other moneys. 
The trustee in the bankruptcy now applied for an order upon Mr. 
Hardy to repay the £900 so received by him. 

Dodd, Q.C. (Willoughby Williams with him) : for the trustee. 
In order to propitiate and put himself in order before the Court 
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1891. of Chancery, Rogers paid in this £900. Mr. Hardy 9 8 solicitor 
£^ B knew of the petition and the act of bankruptcy, but he did not 
Roobks, mention it to the Chancery judge. Rogers also said nothing about 
"Woodthorpb. the petition and receiving order. If the case rested there, there- 
fore, this money must be paid back. But it is said that the 
transaction with regard to the discounting of the bill alters the case. 
Doubtless, when the proceeds were appropriated by Rogers, the 
owners of the bill could say that they treated it as a breach of 
trust on the part of their agent. But Lord Kilmorey and Lord 
De Lisle do not claim the money because they were paid off by 
Rogers out of other moneys. So Mr. Hardy cannot justify the 
keeping of the money by saying that Lords Kilmorey and De Lisle 
might have treated it as a breach of trust and might have followed 
the money. This was money of the creditors and the trustee is 
entitled to it. The right of a principal who is defrauded by his 
agent is one which he may or may not exercise. He may waive his 
right. When Lord Kilmorey and Lord De Lisle were satisfied it 
was as if there never had been a trust. 

Sidney Woolf, Q.C. {Herbert Reed with him) : for Mr. Hardy. 

The trustee must show that this was the bankrupt's property 
when Mr. Hardy received it. By section 44 of the Bankruptcy 
Act, 1883, the property of a bankrupt divisible amongst his 
creditors shall comprise " All such property as may belong to or 
be vested in the bankrupt at the commencement of the bankruptcy, 
or may be acquired by or devolve on him before his discharge." 
The commencement of this bankruptcy was long before the receipt 
of this money. The petition was in May, and it was not until 
June that the bill was given to be discounted. It clearly was not 
property vested in the bankrupt at the commencement of the 
bankruptcy. The money never was the bankrupt's at all. It 
belonged to Lord Kilmorey and Lord De Lisle, and under those 
circumstances the trustee could not claim it. The bill was 
entrusted to Rogers to discount. Instead of doing that Rogers 
used the money and paid it into Court because he knew that an 
order had been made on June 20th to pay into Court, and if he did 
not do so he would be committed. At the time the money was 
paid in and received Mr. Hardy had no knowledge of an actual 
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receiving order. My first point is that this was not the bankrupt's i89i. 

property (Counsel referred to The Queen v. Bowerman, L. K. 1891, j^m 

1 Q. B. 112). Further, I say that if it was the bankrupt's property Rogbbs, 

it was property acquired after the date of the receiving order, Woodthobpe. 

and haying been paid out to Mr. Hardy by order of a competent 

Court and without notice of a receiving order having been actually 

made, it being property acquired after the commencement of the 

bankruptcy, the trustee cannot follow it, under the decision of 

Cohen v. Mitchell (see ante, Vol. VII., p. 207 : L. K. 25 Q. B. D. 

262 : 59 L. J. Q. B. 409 : 88 W. K. 551). In that case it was 

held that " Until the trustee intervenes, all transactions entered 

into by a bankrupt who has not obtained his discharge, in respect 

of property acquired after the bankruptcy, with a person dealing 

with the bankrupt bond fide and for value and whether with or 

without knowledge of the bankruptcy, are valid against the trustee. " 

Lastly I say, that what this motion asks is that your Lordship 

shall set aside the order of Mr. Justice Chitty in the Chancery 

action in so far as it directs payment of £900 to Mr. Hardy. 

This Court has no power thus to set aside an order of the Chancery 

Division, but so long as the order stands we are entitled to retain 

the money and the order must stand. 

Cave, J. : 

This is an application to pay back to the trustee £900 received Judgment, 
by Mr. Hardy on July 18th last upon the ground that the property 
— the £900 — was at the date of the transaction the property of a 
man who had had a receiving order made against him, and that 
consequently it is property which the trustee is entitled to recover. 

Now it is admitted that if this sum of £900 had been paid into 
Court by the bankrupt out of money which belonged to him beforo 
the commencement of the bankruptcy there could be no answer to 
the application, because Mr. Hardy could not bring himself within 
section 49 of the Bankruptcy Act, 1888, and consequently if the 
whole transaction had been perfectly regular that Mr. Hardy would 
have been compellable to hand this money back to the trustee. It 
is said, however, that because there are circumstances of irregu- 
larity in the transaction, therefore the trustee is not entitled to 
recover this sum. 
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1891. Now, in the first place, the payment of the money out of Court 

l^Xn operated as a payment by Bogers to Mr. Hardy, and so long as that 
• Rogers, payment was not interfered with or destroyed^ by some subsequent 
Woodthorpb. matter it was impossible for Mr. Hardy to say that he had not been 
paid by Bogers. Lord Kilmorey, fcr instance, might have pro- 
ceeded with the action which he had brought against Bogers and 
against Mr. Hardy, and have obtained judgment against Mr. Hardy. 
It is not, however, necessary to consider whether he could or could 
not have done so, because that has not taken place. The action 
which Lord Kilmorey brought against Bogers and against Mr. 
Hardy was settled on the terms of Bogers making a payment to 
him, and therefore there was nothing that took place to alter the 
effect of the original payment as being a payment to Mr. Hardy, 
and as having precisely the same effect as if it had been paid out 
of the bankrupt's own property belonging to him at the commence- 
ment of the bankruptcy. 

It is said, however, that there is another difficulty in this case, 
that is to say, that this property did not belong to the bankrupt at 
the commencement of the bankruptcy, but was property which was 
acquired by him subsequently. In point of fact, the bill of 
exchange was handed to the bankrupt after the date of the act of 
bankruptcy upon which adjudication has proceeded, but before the 
receiving order was made; and after the date of the receiving 
order the bankrupt discounted the bill and made use of the money 
in paying it into Court, whence it was paid out on the same day to 
Mr. Hardy. 

Now I cannot consider that as being property acquired by the 
bankrupt after the commencement of the bankruptcy. It was not 
property which he earned in any way, and the persons from whom 
the property was acquired would have had a perfect right if they 
had not been settled with to have proved in the bankruptcy for that 
very sum as money had and received to their use ; and one can 
conceive circumstances under which it would be to their interest to 
do so. Of course, if the notes had not been parted with by Bogers 
Lord Kilmorey might have obtained possession of the notes from 
the trustee ; certainly he could have obtained possession of the bill 
of exchange if it had not been discounted, but the bill having been 
discounted and the notes having been parted with by Bogers, i 
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Lord Itilmorey had not been able to obtain, as he did, satisfaction isoi. 
from Rogers, and if he had been advised (as he might have been j^^ 
for anght I know) that he could not successfully maintain an action Rogues, 

Ex FABTI 

against Mr. Hardy, he would have been perfectly justified if he Woodthobpb. 
thought fit, in proving in the bankruptcy against the estate for the 
sum which Kogers undoubtedly received from this bill. 

I think, therefore, that that ground cannot be said to hold good 
because this protection with regard to after-acquired property which 
the case of Cohen v. Mitchell (see ante, Vol. VII. p. 207), deals with 
obviously was meant to relate to cases in which the bankrupt is carry- 
ing on a business without any interference by the trustee, and to 
protect persons who deal with him in the ordinary way, and give him 
credit, and are paid with money which he thus acquires by carrying 
on this business of his. As I have said, this is not at all that case. 
But further there is another circumstance which also I think goes 
to show that the contention is not well-founded in fact, and this is, 
that on August 8th, 1890, Lord Kilmorey came to a settlement 
with Mr. Kogers, whereby the latter paid a certain sum of money 
in lieu of the money which he had improperly paid into Court. 
Now with regard to that sum of money we have no evidence as to 
where it came from, but I think I must assume, and am bound to 
assume, that it was money of the bankrupt belonging to him before 
his bankruptcy. If it were not so it would not have been difficult to 
prove where it came from, and how he became possessed of it ; and 
if that were money properly belonging to him previously to his 
bankruptcy, then this money which arose from the bill of exchange 
and which he paid into Court in that way was substituted for 
money which previously belonged to him. It seems to me, there- 
fore, that take it in any way you like this money must be treated 
in precisely the same way as if it were money which had belonged 
to the bankrupt previous to the bankruptcy, and had been, without 
any wrong-doing whatever, paid in by him in order to meet this 
order of July 18th. 

Lastly, it is said that I am interfering with an order of the 
Court, whereby the money was ordered to be paid out to Mr. Hardy. 
That was an order made by consent, but I do not think it is a bit 
material whether it was made by consent or not. I do not set that 
order aside. I do not say for a moment that that order was not 

m.b. — vol. vm. a 
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1891. properly made at the time it was made. All I can say is that 
IiTrb under the circumstances which had taken place at the time, 
Eooees, according to the rule in bankruptcy, the payment was a payment 
"Woodthorpe. which, notwithstanding the order, the trustee is entitled to recover 
back from the person to whom it was paid. It is really no more 
interfering with an order of the Court than when in bankruptcy a 
proof founded on a judgment is rejected on the ground that the 
consideration for the judgment is a bad consideration, and there- 
fore as not amounting to a provable debt. In that case also one 
disregards the judgment not on the ground that the judgment was 
given wrongfully at the time that it was given, but on the ground 
that the bankruptcy of the party suffering the judgment has put a 
new complexion on the matter which has entitled the trustee in the 
interests of all the creditors to say that the parties who obtained 
that judgment, inasmuch as there was no consideration for it, 
cannot take advantage of it, and must come in and share in the 
assets with the other creditors. 

On these grounds it seems to me the trustee is entitled to the 
order he asks for, and that I must direct the sum of money in 
question to be paid over to him. 

Application allowed with costs. 

Solicitors : Cutler, AUingham & Co., for the trustee. 
Lumley & Lumley, for Mr. Hardy. 
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In re ROGERS, Ex parte HOLLAND & HANNEN. °?£* T iT 0F 

Air Jr iSAxi* 

Bbfobb 
Bankruptcy Act, 1883, section 44. Lindlky, L. J., 

Bowbn, L.J., 
Property of bankrupt — Advance obtained by debtor to pay pressing creditors — lgfli " 
Payment to creditor with knowledge of act of bankruptcy — Claim of trustee — ^_I 
Advance for special purpose — Trust. August 1st, 



After an act of bankruptcy had been committed by the debtor his 
solicitor called upon the solicitor for the appellants who were creditors 
having knowledge of the act of bankruptcy, and informed him that a sum 
of money had been provided by a third party to be paid to the debtor's 
pressing creditors. 

An arrangement was thereupon come to for payment of £270 to the 
appellants on certain terms, which sum was on the same day paid to the 
appellants' solicitor by cheque drawn by the debtor's solicitors on their 
own banker, he being again assured in answer to special enquiry that the 
money was not the debtor's but that a friend was finding it 

The debtor was subsequently adjudicated bankrupt, and repayment of 
the money was claimed by the trustee. 

Held : — That the money in question was advanced to the bankrupt for 
the special purpose of enabling his pressing creditors to be paid and was 
impressed with a trust for that purpose ; that it never became the property 
of the bankrupt ; and that the trustee was not entitled to demand re- 
payment. 



T 



HIS was an Appeal by creditors from an order of Mr. Justice 
Gave directing the appellants to refund to the trustee in the bank- 
ruptcy certain moneys received by them with knowledge of the act 
of bankruptcy. 

On February 7th, 1890, the appellants, Messrs. Holland <k 
Hannen, who carry on business as builders and contractors, 
recovered judgment against C. W. Rogers for £688 16*. lOd. in 
an action for work and labour done and materials supplied. 

On April 24th, 1890, a clerk from the firm of Messrs. Foss & 
Ledsam, who were acting as solicitors for the debtor Rogers, called 
upon Mr. Bromley, the solicitor for Messrs. Holland dc Hannen, 
and informed him that a friend of the debtor's, named Lewin 
Mozley, had provided a sum of money to be paid to the debtor's 
pressing creditors. 

r 2 
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1891. At this time Mr. Bromley had notice of an act of bankruptcy 

IiT&i committed by Rogers ; but in answer to his special enquiry, he was 

Rogjsrs, informed that Mozley, and not the debtor, was finding the money, 

Holland & and it was then agreed that upon payment by Mozley of £200 and 

£70 in respect of costs to Messrs. Holland dt Hannen, the latter 

would not take any further proceedings against Rogers for sixty 

days unless bankruptcy should intervene. 

In pursuance of this arrangement a cheque, drawn by Messrs. 
Foss dt Ledsam upon their own banking account for £270 was on 
the same day handed to Mr. Bromley, who was told that the pay- 
ment was made on behalf of Mozley , a receipt being given in the 
following form : — " Received this 24th day of April, 1890, from 
Mr. Lewin Mozley by cheque of Messrs. Foss & Ledsam the sum 
of £70, the amount of costs incurred by Messrs. Holland & 
Hannen, and also the sum of £200 on account of and as part 
payment of the judgment debt of Messrs. Holland & Hannen in 
consideration whereof they will not proceed for the balance for 
sixty days, &c." 

On May 18th, 1890, a bankruptcy petition was presented against 
Rogers by Messrs. Howard dt Sons, upon which a receiving order 
was made on July 10th, 1890. 

On October 17th, 1890, the debtor died, but on October 28th, 
1890, he was adjudicated bankrupt. 

On July 1st, 1891, an application was made by the trustee in 
the bankruptcy for an order that Messrs. Holland & Hannen 
should repay to him the £270 in question on the ground that the 
money was the property of the bankrupt, and that at the time the 
payment was made Messrs. Holland dt Hannen had, through their 
solicitor, notice of an available act of bankruptcy committed by the 
bankrupt. 

In support of the application, the trustee relied upon an affidavit 
of Lewin Mozley that he advanced £1,000 to the bankrupt upon 
security, to pay his pressing creditors ; and it was stated that the 
bankrupt paid Messrs. Foss dt Ledsam £700, out of which sum 
the £270 was paid to Mr. Bromley for Messrs. Holland dt Hannen. 

An order was made by Mr. Justice Cave for repayment as asked, 
on the ground that the money was the property of the bankrupt. 

From that order Messrs. Holland dt Hannen now appealed. 
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Cohen, Q.C. (Yate Lee with him) : for Messrs. Holland & isqi. 
Han nen. T 

In rb 

The conclusion arrived at by Mr. Justice Cave was that this was ex°pakth 
the bankrupt's money, and that it was impossible for Mr. Bromley h <>llan D & 
to believe that it was Mozley's money. But there is no ground to 
disbelieve Mr. Bromley, and he states distinctly in his affidavit 
that he would not have accepted Messrs. Foss & Ledsam's cheque 
if he had had the least idea that they were paying it for the 
bankrupt, but he was assured that the payment was made on 
behalf of Mozley, and fully believed that in making the payment 
such was their intention, and that they considered they had money 
of his in hand which they were authorised to apply. That state- 
ment is corroborated by Mr. Prior, the clerk to Messrs. Foss dc 
Led8am, who made the arrangement. My first point is that this 
money was lent for a specific purpose, and was impressed with a 
trust. Where money is paid for a certain purpose, and where it 
would be dishonest for the debtor to use that money for any other 
purpose, it cannot be the property of the debtor, and be claimed by 
the trustee. In Toovey v. Milne (2 B. & Aid. 683), "Act of 
bankruptcy by lying two months in prison. During the imprison- 
ment A. advanced to the bankrupt money for the purpose of settling 
with his creditors. The purpose failing, a part of the money was 
repaid to A. by the bankrupt. It was held that this repayment 
was protected, and that the assignees could not recover the money 
so repaid." (Counsel also referred to Edwards v. Glyn, 2 El. & 
EL 29 : Tooke v. Hollingworth, 5 T. R. 215.) Further, I say that 
it cannot be said that the cheque was the property of the bankrupt. 
It was a cheque of the solicitor on his own banker, and was for 
valuable consideration. A cheque is a negotiable instrument The 
cheque was given for valuable consideration, and taken in good 
faith by Mr. Bromley. It became Mr. Bromley's property for 
Messrs. Holland A Ilannen. If the trustee has a remedy at all, 
it is against Messrs. Foss dc Ledsam, who, knowing of the act of 
bankruptcy, chose to make use of the debtor's money, if it could be 
said to be his. (Counsel also referred to Ex parte James, In re 
Condon, L. R. 9 Ch. App. 609 : 48 L. J. Bank. 107 : 80 L. T. 
773 : 22 W. R. 937 : Lister v. Stubbs, L. R. 45 Ch. Div. 1 : 59 
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1891. L. J. Ch. 578 : 68 L. T. 75 : 88 W. R. 548 : In re Snyder, 
j^n Ex parte PixUy, see ante, p. 127.) 

XtOGBOB, 
Ex PARTE 

H SSr* Dodd * Q'°- (Willoughby Williams with him) : for the trustee. 

There was no specific trust here, and the cases of Toovey v. 
Milne (2 B. & Aid. 683) and Edwards v. Glyn (2 EL & El. 29) 
do not apply. Mozley was a money-lender, and he lent £1,000 to 
Rogers. Rogers took the money to his bankers and drew a cheque 
and paid £700 to Messrs. Foss dc Ledsam, his solicitors. £270 of 
this was paid to Mr. Bromley, the solicitor for Messrs. Holland dc 
Hannen. It was clearly the bankrupt's money, and the only 
question is how far the right is gone where the money is mixed 
with other money, or is changed into the form of a cheque. When 
the money can at all be traced it can be followed. The fact that it 
goes into Foss dk Ledsam's bank, and is mixed with their money, 
does not make it less the money of Rogers. The cheque was 
merely as it were the bag or basket in which the money was. In 
In re Snyder, Ex parte Pixley (see ante, p. 127), "After the 
presentation of a bankruptcy petition against the debtor, negotia- 
tions were entered into with the petitioning creditor for an adjourn- 
ment of the hearing of the petition, and with this object the sum 
of £1,050 was paid by the solicitor acting for the debtor to the 
solicitors for the petitioning creditor by cheque, the amount in 
question having been borrowed by the debtor from a third party for 
the purpose. The debtor was subsequently adjudicated bankrupt 
on the petition, and the sum so paid over was claimed by his 
trustee. It was held by Mr. Justice Cave that the moneys in 
question were the property of the bankrupt, and that the trustee 
was entitled to an order directing the petitioning creditor to repay 
them to him." (Counsel also referred to In re HalletVs Estate, 
L. R. 18 Ch. Div. 696 : 49 L. J. Ch. 415 : 42 L. T. 421 : 28 W. 
R. 782.) 

Lindlet, L.J. : 

We will consider our judgment. 
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August 7 th. 1891. 

In rb 
LlNDLEY, L.J. Roobbs, 

Ex PABTB 

This is an appeal by creditors who have been paid their debt Holland & 
from an order of Mr. Justice Cave requiring them to refund their .. , 
payment. The facts are shortly as follows : — The bankrupt seems 
to have been a curiosity in his way, for he never used to pay his 
creditors until they had presented petitions in bankruptcy against 
him, and then he paid to avoid bankruptcy. In March, 1890, he 
had already had twenty-seven petitions presented against him. 
Ultimately he was adjudged bankrupt. The petition was presented 
on May 18th, 1890, a receiving order was made on July 10th, 1890, 
and in October he was adjudicated bankrupt. The act of bank- 
ruptcy to which the petition related back occurred on April 6th, 
1890. Messrs. Holland & Hannen were creditors of his. For 
the purpose of avoiding bankruptcy an arrangement was made with 
a money-lender, by name Lewin Mozley, which resulted in this — 
Mozley lodged £1000 on April 17th, 1890, at Rogers' bankers for 
the purpose of enabling Rogers' pressing creditors to be paid. 
£700 of that was paid by Rogers to Messrs. Foss & Ledsam, his 
solicitors, and on April 24th, Messrs. Foss & Ledsam paid £270 
of that amount to Messrs. Holland & Hannen. That sum was 
given to Mr. Bromley, the solicitor for Messrs. Holland & Hannen 
for them. Mr. Bromley had at the time notice of the act of bank- 
ruptcy, but he has sworn, and he is corroborated in this statement, 
that at the time he received this money he believed it to be the 
money of Mozley and not of Rogers. Mr. Justice Gave seems to 
have doubted whether Mr. Bromley's affidavit was worthy of credit. 
I accept the affidavit and I do not throw any imputation on Mr. 
Bromley's veracity. 

In my opinion the true result of the evidence is not that the 
money paid to Bromley was the bankrupt's money, but that the 
bankrupt through his solicitors paid his debt with money lent him 
for the purpose by Mozley. This was I think the real truth. No 
doubt Holland & Hannen, the payees, had through their solicitor, 
Mr. Bromley, notice that the bankrupt had committed an act of 
bankruptcy. This is conceded. But what is the consequence ? 
The payment cannot be impeached by the trustee if tho above con- 
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1891. elusion is correct in fact. The trustee is endeavouring to affirm 

I S " 1I ~' the transaction in part and to repudiate it in part. He wants to 

Boqebs, claim the money as the bankrupt's because it came to his hands 

Ex PAKTB 

Holland & and at the same time to reject the terms and conditions on which 
Hannbn * alone the bankrupt procured it. This is manifestly unjust and 
contrary to principle. If authority be wanted in support of this 
view, it will be found in Milne v. Toovey (2 B. & A. 688), and 
Edwards v. Glyn (2 E. & E. 29), and other cases of the same 
class. I entertain no doubt that Mozley could have obtained an . 
injunction to restrain the bankrupt from using that money for any 
purpose except that of paying his pressing creditors. If this be so, 
the money never was the bankrupt's in any proper sense so as to 
vest in his trustee as part of his general assets. 

There is another possible view of the evidence, but it is still 
more adverse to the trustee. It is that Mozley paid the debt 
through the bankrupt's solicitors, the bankrupt being a mere agent 
to transmit the money to them. But if this be the true view the 
money never was the bankrupt's in any sense, and the trustee has 
no conceivable right to the money. 

The conclusion arrived at by Mr. Justice Cave cannot I think be 
adopted. It ignores the terms on which alone the money ever got 
into the bankrupt's hands. Whether the conclusion of fact in In 
re Snyder, Ex parte Pixley (see ante, p. 127), was rightly drawn 
need not be considered. The conclusion in fact drawn there was 
different from that which I draw in this case. 

This view of the case renders it unnecessary to consider whether 
if the money paid to Bromley was the bankrupt's, Mr. Bromley's 
clients having taken it bond fide for value and without knowing 
that it was his, could retain it. I purposely express no opinion 
on this point but leave it open until it arises for decision. When 
it does In re Snyder, Ex parte Pixley (see ante, p. 127), will have 
to be considered. 

The appeal must be allowed. 

Bowen, L.J. : 

I am of the same opinion. I think the true inference is that 
the money came to the bankrupt's hands impressed with a trust, 
and until it was paid over it remained impressed with that trust. 
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It did not become the property of the bankrupt divisible amongst 1891. 
his creditors. I agree with the Lord Justice that the second point £p^ 
should remain open. Rogers, 

* Ex PABTB 

Holland & 

Kay, L.J.: Hannen - 

Messrs. Holland & Hannen, creditors of Rogers who had notice 
that he had committed an act of bankruptcy by Mr. Bromley, their 
solicitor, received from Rogers' solicitors, Foss & Ledsam, payment 
of their debt by a cheque of Foss & Ledsam. Bromley was 
assured by their clerk who made the payment that the money with 
which the debt was paid, was not Rogers' money but the money 
of Lewin Mozley advanced by him for the purpose. This is stated 
by Bromley in his affidavit and corroborated by Prior, the clerk who 
paid the money, and it is confirmed by the form of the receipt 
which Bromley gave, which expresses that the money was paid by 
Mozley. It is in the highest degree improbable that Bromley 
should allow his client to take the money, knowing of the act of 
bankruptcy, without such an assurance. I give complete credence 
to his evidence on this point. 

Lewin Mozley in fact had advanced to Rogers £1,000 for the 
purpose, as the correspondence proves, of paying some of his 
pressing creditors. On receipt of this £1,000 Rogers placed £700 
in the hands of Foss & Ledsam, his solicitors, to carry out this 
object. The desire and interest of Mozley, who was a creditor, 
was to prevent the bankruptcy of Rogers. Foss & Ledsam having 
the £700, paid Bromley with their own cheque the debt of his 
client, which was a much smaller sum. 

I have no doubt that this payment must be treated as a payment 
made with the money supplied by Mozley, though the cash received 
by Bromley may not have been the very coins and notes advanced 
by Mozley. The true result of the evidence seems to me to be 
that the advance by Mozley was for this special purpose, and that 
the money was impressed with a trust, so that Mozley could have 
prevented its being otherwise used. The facts seem to me to bring 
the case within the decision of Toovey v. Milne (2 B. & Aid. 683), 
where it was held that money advanced for a like purpose was 
impressed with a trust and could not be claimed by the assignees 
in bankruptcy of the person to whom it was lent. This decision 
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1891. was adopted and followed in Edwards v. Glyn (2 El. & EL 29), 

teXx where the purpose of the loan having failed the money was 

Booms, returned, and it was held that the assignee could not recover it 

Holland & because it was trust money and not really the property of the 

bankrupt. 

The trustee in bankruptcy is seeking in this case to recover the 
amount paid to Bromley. His claim is that the money belonged 
to Rogers and that by the doctrine of relation it was the property 
of the trustee in bankruptcy at the time it was paid over because 
the bankruptcy which took place shortly afterwards dates back to 
previous act of bankruptcy of which Bromley had notice. If, how- 
ever, the money was impressed with a trust the trustee in bank- 
ruptcy cannot maintain his claim to it. I cannot distinguish this 
case from the authorities to which I have referred, and on this 
ground I think that the claim of the trustee must fail. 

There are other questions of some difficulty if this did not dis- 
pose of the claim. One which I will mention without expressing 
any opinion upon it is this : — When Bromley received the proceeds 
of the cheque believing that it was the money of Mozley, and 
taking it for value in satisfaction of his client's debt, it was argued 
that he was in the position of one who receives cash or a negotiable 
instrument indorsed to him for value without notice of any defect 
in the title of the person from whom he took it. If this argument 
be sound it would also be an answer to the claim of the trustee. 

Appeal allowed. 

Solicitors : E. Bromley, for Messrs. Holland & Hannen. 
Cutler AUingham <£ Co., for the trustee. 
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PRACTICE. 

In re PROCTER, Ex parte THE BOARD OF TRADE. mr Bb Ju™ce 

Cavb. 
Bankrvptcy Act, 1883, section 55. 1891 - 

Bankruptcy Bulcs, 1886, Bule 112. July 2nd 

and 3rd. 

SrooM Bankruptcy — Disclaimer of Leaseholds — Cod* of Solicitor— Costs out of 
the Estate — Assets not exceeding .£300 — Lower Scale. 

The costs of an application Ly a trustee in bankruptcy under section 55 
of the Bankruptcy Act, 1883, for leave to disclaim leasehold property, are 
costs of a " proceeding under the Act " which as a general rule are payable 
out of the estate. 

Where the assets are under .£300, therefore, such costs must be taxed 
on the lower scale under Rule 112 of the Bankruptcy Rules, 1886, which 
provides that " Where the estimated assets of the debtor do not exceed the 
sum of £300, a lower scale of solicitor's costs shall be allowed in all 
proceedings under the Act in which costs are payable out of the estate, 
namely, three-fifths of the charges ordinarily allowed, disbursements 
being added." 



T 



HIS was a Reference by the Taxing-Master to Mr. Justice 
Gave as the Bankruptcy Judge, on review of the taxation of a 
solicitor's bill of costs. 

The debtor, A. W. Procter, was adjudicated bankrupt in the 
Nottingham County Court, a Mr. R. Rhodes being appointed 
trustee in the bankruptcy, with a committee of inspection. 

On July 12th, 1889, a resolution was passed by the committee 
of inspection authorising the trustee to disclaim certain leasehold 
property of the bankrupt and to employ Mr. H. P. Day, a solicitor, 
for that purpose. 

Application for leave to disclaim was accordingly made by the 
trustee to the County Court under section 55 of the Bankruptcy 
Act, 1888, when the landlord appeared and opposed the applica- 
tion, but leave was given to the trustee to disclaim, the costs of 
the landlord and the trustee being allowed out of the estate. 
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I89i. The costs of the landlord were taxed by the County Court regis- 

^^ trar at £5 5$. 6d., and no objection was raised in respect of them. 

Procter, But an objection was taken by the Board of Trade in respect of 

HiY y AB.TB 

The Board the costs of the solicitor, for the trustee, which were allowed at 
op Trade. £ 2 1 lis. 4d. 

The assets of the bankrupt were certified to be under £800, and 
a review of the taxation by a Taxing- Master of the High Court was 
required by the Board of Trade under rule 124 of the Bankruptcy 
Rules, 1886, it being contended that under such circumstances the 
costs of the solicitor ought to be allowed on the lower scale under 
rule 112 of the Bankruptcy Rules, 1886, which provides that 
"Where the estimated assets of the debtor do not exceed the 
sum of £300, a lower scale of solicitor s costs shall be allowed in 
all proceedings under the Act in which costs are payable out of the 
estate, namely, three-fifths of the charges ordinarily allowed, dis- 
bursements being added." 

The Taxing-Master was of opinion that the costs in question 
were certainly costs of proceedings under the Act, and in the 
absence of any direction to the contrary in the order, were payable 
out of the estate ; but he was of opinion, having regard to the 
decision in In re Dowson, Ex parte Jaynes (see ante, Vol. V., p. 
240), that rule 112 did not apply to the case (or to similar cases of 
application to the Court to disclaim), inasmuch as the Court had a 
discretion to refuse the trustee his costs out of the estate, if he had 
for instance neglected his duty, &c, although it might be a dis- 
cretion which would only be exercised on very rare occasions. 

At the request of the Board of Trade and with the consent of all 
parties, the question was, however, referred to Mr. Justice Cave 
for decision. 

Muir Mackenzie : for the Board of Trade. 

The proceeding here was clearly a proceeding under the Act. 
The trustee applied under section 55 for leave to disclaim, and get 
rid of liability under the lease. The object of the trustee's applica- 
tion was to free the bankrupt and his estate and himself from 
liability. The costs are payable out of the estate, but the Taxing- 
Master appears to have thought that rule 112 does not apply, 
inasmuch as the Court has a discretion to refuse the trustee his 
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costs out of the estate — as, for instance, if he had neglected his 1391. 
duty. In In re Dowson, Ex parte Jaynes (see ante, Vol. V., j^kr 
p. 240, L. K. 21 Q. B. D. 417 : 36 W. K. 864), it was held that P*octbk, 

Ex PARTB 

" Rule 112 of the Bankruptcy Rules, 1886, which provides that Thb Board 
where the estimated assets of a debtor do not exceed the sum 0F BADB * 
of £800, a lower scale of solicitor's costs shall be allowed in all 
proceedings under the Act in which costs are payable out of the 
estate, applies to costs which, by the provisions of the Act are pay- 
able out of the estate. But the rule does not apply to costs which 
are in the discretion of the Court, and which in consequence of the 
Court exercising its discretion in one particular way may come to 
be paid out of the estate. The rule, therefore, does not apply to 
proceedings against third parties outside the bankruptcy." That 
case does not at all govern the present one, and the Taxing- Master 
has misapprehended that decision and also the decision in In re 
Parfitt, Ex parte The Board of Trade (see Vol. VL, p. 166 : L. R. 
28 Q. B. D. 40 : 87 W. B. 751). 

Stevenson : for the solicitor. 

Where an application comes before the judge in the form of an 
opposed motion and he makes an order on the motion and gives 
costs, the judge having exercised his discretion, the costs are not 
payable under the Act, but are payable under the order. That is 
the case here, and rule 112 does not apply. The rule was only 
intended to apply to costs directed by the Act and the rules to be 
paid out of the estate. These are not costs which as a matter of 
course are prescribed by the Act and the rules to be paid out of 
the estate. They are costs allowed by the order of the Court on an 
opposed motion. 

Cave, J.: 

I am of opinion that the contention of the Board of Trade is the Judgment 
right one. The rule provides that "Where the estimated assets 
of the debtor do not exceed the sum of £800, a lower scale of 
solicitor's costs shall be allowed in all proceedings under the Act 
in which costs are payable out of the estate, namely, three-fifths of 
the charges ordinarily allowed." 
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1891. Now it seems to me that this case fulfils all these provisions, 

j^ ^ This was a proceeding under the Act, rendered necessary and con- 
Pbootbr, templated hy the Act. The costs of that proceeding would be 
Thb Boabd payable out of the estate, and the solicitor employed by the trustee 
would look to the estate for his costs, and would as a general rule 
get them as a matter of course out of the estate. I think the rule 
is intended to apply expressly to the costs of a solicitor who under 
the Act and Rules is doing something for the benefit of the estate 
or doing something contemplated by the scale of costs and the 
Act and giving him the right to his costs out of the estate. The 
fact that the Court has a discretion to disallow costs which other- 
wise would be payable out of the estate does not, I think, prevent 
the application of the rule. The case of In re Dowson, Ex parte 
Jaynes (see ante, Vol. V., p. 240, which has been cited), does not 
apply because it was dealing with the costs of third parties. The 
case of In re Parfitt, Ex parte The Board of Trade (see ante, 
Vol. YL, p. 166), dealt with conveyancing costs and not with costs 
contemplated by the scale of solicitors' costs which is set out by 
the Rules. Here we have a case which comes entirely within the 
language of the rule. I have no doubt the rule was intended to 
apply to such a case as this, and the solicitor must be content with 
three-fifths. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
Clinton & Co., for the trustee. 



HIGH OOUBT OP JUSTICE. 256 



PRACTICE. 

In re MYLES, Ex paste MYLES. divisional 

COUET. 
Bankruptcy Act, 1883, section 4, sub-section 1 (g), and section 7. Cats J. 

AND 

Petition by creditor — Debtor carrying on business under assumed name — Form of A. L. Smith, J. 

petition — Receiving order. 1^1' 

An arrangement having been come to between the appellant and his ^wySih. 
brother that the appellant should carry out certain building operations 
for his brother, such operations were conducted by the appellant in his 
brother's name, and under that name he signed certain bills for materials 
supplied for the business. 

Judgment in an action brought against the appellant in respect of these 
bills was subsequently signed against him in his assumed name, and the 
debtor having failed to comply with the requirements of a .bankruptcy 
notice duly served on him under his assumed name, a petition was 
presented in which the appellant's real and assumed names were both 
specified. 

Held : — That a receiving order was rightly made on such petition. 



T, 



HIS was an Appeal by one Stephen Myles from a receiving 
order which had been made against him in the Lewes County 
Court. 

In 1890 James Myles, a brother of the appellant, took a building 
lease of certain property at Seaford, in Sussex. 

The appellant, Stephen Myles, had been a builder, and an 
arrangement was come to between the two brothers, by which it 
was agreed that the appellant should manage the building opera- 
tions, and should be paid a salary of £2 a week, and have a house 
rent free. 

The appellant, Stephen Myles, accordingly managed the business, 
and did so under the name of James Myles : and under that name 
he signed certain bills for goods supplied by Messrs. Stephens <t 
Chandler in respect of the building contract. 

On March 25th, 1891, an action was commenced by Messrs. 
Stephens & Chandler on the bills against James Myles, the writ 
being served on the appellant. 
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1891. Judgment in the action was subsequently signed, and the debtor 

J^ B haying failed to comply with the requirements of a bankruptcy 

Myles, notice duly served on him under section 4, sub-section 1 (a) of the 

Ex PARTB " V7/ 

Myles. Bankruptcy Act, 1888, a bankruptcy petition was presented against 
him in the name of "James Myles, otherwise Stephen Myles 
trading as James Myles." 

A receiving order was made by the County Court registrar, from 
which the present appeal was brought. 

E. Cooper Willis, Q.C., for the appellant. 

This receiving order ought not to have been made. When the writ 
in the action was served on Stephen Myles, what he says is that he 
was asked " Are you Mr. Myles ? " The writ was handed to him, 
and he said " I will give it to him." Before anything further was 
done on the writ a meeting of the creditors was called on April 15th, 
1891, which Messrs. Stephens & Chandler attended. The two 
brothers, James and Stephen Myles, were present at the meeting, 
and the creditors were then told that the person thought to be, and 
commonly known as James Myles, was in reality Stephen Myles. 
With that knowledge judgment was signed in the action by the 
plaintiffs against Stephen as James, although they at that time 
knew that there was a real James, who was interested in the 
building arrangements. They did not amend the writ (is they 
ought to have done by saying that they intended to proceed against 
Stephen in the name of James. Then a bankruptcy notice was 
issued against James. 

[Cave, J. : Who appeared in these proceedings ?] 

I think both James and Stephen Myles went to the solicitors. 

[Cave, J. : It looks to me extremely like a trick.] 

I do not see that. With the knowledge that the two persons are 
distinct the petitioning creditors issue a bankruptcy notice against 
James. It is true that is the person against whom they have got 
judgment, but they served the notice on Stephen knowing he is not 
James. Then the petition is presented " Be James Myles, other- 
wise Stephen Myles trading as James Myles." As soon as the 
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plaintiffs found they had issued the writ in the wrong name their i89i. 
dnty was to have amended the writ. i^a 

Myles, 

[Cave, J. : If Stephen took the name of James they have a right mtlwT* 
to sue him as James. You have no right to shift your name 
whenever you get into a difficulty.] 

[A. L. Smith, J. : He accepted these bills as James.] 

The only cases at all analogous are the old cases of ca. sa. : and 
I do not think they really touch the point. 

Herbert Reed : for the petitioning creditors was not called on. 

Cave, J. : 

I am perfectly clear that this appeal must be dismissed. This Judgment 
man chose to take the name of James. He was sued in the name 
of James, the parties intending to proceed against him. As James 
the bankruptcy notice was issued against him and the petition pre- 
sented against " James Myles otherwise Stephen Myles trading as 
James Myles." It seems to me that is perfectly right. A man 
cannot change his name whenever he gets into a difficulty, and the 
receiving order was rightly made. 

A. L. Smith, J. : 

I am of the same opinion. This man Stephen chose to sign the 
bills out of which all these proceedings have arisen as James. 
Proceedings were taken against Stephen as James. Proceedings 
were taken against him in the name he chose to adopt. The bank- 
ruptcy notice was served on him in the adopted name. Then when 
the petition was presented the petitioning creditors made it per- 
fectly clear. I have not the slightest doubt this man knew all 
about it, and the appeal must be dismissed. 

Appeal dismissed with costs* 

Solicitors : Coode, Kingdon <£ Cotton, agents for Vinall, Lewes, 

for the appellant. 
Brooks d Lefroy, for the petitioning creditors* 
m.b. — VOL. VIII. B 
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PRACTICE. 

Bbfom i n re DEERHURST, Ex parte SEATON. 

Ma. JuBTid 
Cays. 
1891. Bankruptcy Act, 18S3, section 37. 

Bankruptcy Rules, 1886, Rule 230. 



July 8th. 



Proof of Debt — Rejection by trustee on the merits — Withdrawal of proof by creditor 
within twenty-one days — Re-tender of proof at subsequent time — Rejection. 

Where a proof of debt has been rejected by the trustee on the merits the 
creditor is not entitled to withdraw such proof within twenty-one days 
from its rejection and to tender it in the same form at a subsequent time. 

Nor can the creditor adopt this course even though by his notice of 
withdrawal he reserves to himself the right to tender a fresh proof. 

But it would seem that if a proof is rejected not on the merits, but 
merely on a point of form, a creditor is justified in tendering an amended 
proof avoiding the point of form objected to on the first occasion. 

On April 11th, 1891, a proof tendered by a creditor was rejected by the 
trustee on the merits. The creditor did not appeal from this rejection, 
but on April 24th, 1891, he withdrew the proof without prejudice to his 
right to re-tender it, if so advised, on a future occasion. 

On May 12th, 1891, a further proof was tendered by the creditor 
identical in terms with that previously rejected. 

Held : — That the proof having been rejected on the first occasion by the 
trustee on the merits, from which there had been no appeal, the creditor 
was not entitled to withdraw the proof and re-tender it at a subsequent 
time. 



T, 



HIS was an Appeal from the rejection by the trustee of a 
proof of debt for £550 tendered against the debtor's estate. 

On May 17th, 1889, a writ was issued by the appellant Charles 
Seaton, who carried on business as a racing agent at the Turf Club 
and in Warneford Court, against Lord Deerhurst for the sum of 
£1,021 16s., the claim being in fact in respect of the amount of 
bets won by Seaton from the appellant. 

Upon an application under Order XIV. the defendant obtained 
unconditional leave to defend. 

From this order the plaintiff appealed, and in consequence the 



j 



HIGH CO CJBT OF JUSTICE. 259 

defendant did not pat in a defence within the time limited, and isoi. 
judgment was thereupon signed against him in default on June 17th, j^ B 

1889. DBBBHUEflT, 

El PARTB 

On June 18th, 1889, a summons was taken out by Lord Deer- Skaton. 
hurst to set aside the judgment, the hearing of which was adjourned 
pending the plaintiff's appeal against the order giving uncondi- 
tional leave to defend. 

At this time the plaintiff Seaton was threatening to have Lord 
Deerhursfs name posted at Ascot, and thereupon negotiations took 
place between the solicitors of the parties, and ultimately on 
June 20th, 1889, it was agreed that in consideration of Seaton 
abstaining from posting Lord Veerhurst the latter should abandon 
his summons to set aside the judgment while Seaton abandoned 
his appeal against the order for unconditional leave to defend, and 
that the judgment already obtained should stand, but that execu- 
tion should not be issued for a month. 

On July 22nd, 1889, the sum of £400 was paid by Lord Beer- 
hurst on account of the judgment, but no further sum was paid. 

On February 18th, 1890, a receiving order was made against 
Lord Deerhursty who at the first meeting of creditors proposed a 
scheme of arrangement, by which he agreed to pay down at once a 
sum of 108. in the pound on all the provable debts, and a further 
sum of 108. in the pound on the death of his father, Lord 
Coventry. 

On September 16th, 1890, the scheme was approved by the 
Court, and the receiving order was rescinded : but a proof for 
£644, the alleged balance due under the judgment, tendered by 
Seaton, was subsequently rejected by the trustee under the 
scheme. 

On February 11th, 1891, this rejection was affirmed by Mr. 
Justice Cave : and also— on March 18th, 1891 — by the Court of 
Appeal, as reported, ante 9 p. 97. 

On March 29th, 1891, a further proof founded on the agreement 
of June 20th, 1889, was lodged by Seaton with the trustee in the 
following terms : — " That the debtor is justly and truly indebted 
to me in the sum of £550, being the balance due to me under an 
agreement made June 20th, 1889, between the debtor and me " — 
" In consideration of the said Charles Seaton agreeing to abstain 

s 2 
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1891. and abstaining from posting the said Viscount Deerhnrst as a 

IxTm defaulter at the Ascot Meeting, 1889, the said Viscount Deerhnrst 

Dbbrhurtt, through his agent one Charles H. Farrer agreed with the said 

Seaton. Charles Beaton to pay within a reasonable time to the said Charles 

Seaton the sum of £950, being the amount of bets made and lost 

by the said Viscount Deerhurst with the said Charles Seaton, and 

thereupon the said Viscount Deerhurst paid on July 22nd, 1889, 

the sum of £400 on account, but he failed to pay the balance of 

£550, and the same was at the date of the receiving order and still 

is due from him to the said Charles Seaton." 

On April 11th, 1891, this proof was rejected by the trustee ; but 
on April 24th, 1891, the proof was withdrawn by Seaton, who 
through his solicitors sent the following letter to the trustee : — 

April 24th, 1891. 
Re Deerhurst. 
Dear Sir, 

We are in receipt of your letter of the 11th inst sending us a copy 
of a notice addressed to Mr. Seaton rejecting his fresh proof, and we have now 
received instructions to withdraw such proofs which we accordingly do. This, 
however, is done without prejudice to Mr. Seaton's right to re- tender the same 
or to tender any further or other proof as he may he advised on any future 
occasion. We shall be obliged if you will acknowledge the receipt of this 
letter. 

Yours, 
Haddon, Woodward & Co. 

To this letter the trustee sent the .following reply : — 

April 25th, 1891. 
Re Deerhurst. 
I beg to acknowledge receipt of your favour of the 24th inst. herein 
notifying the withdrawal of your client's proof. 

Yours faithfully, 

Ernest Foreman, 

Trustee. 

On May 12th, 1891, the proof now under consideration, which 
was identical in terms with that lodged on March 29th, 1891, was 
tendered by Seaton, and was rejected by the trustee on June 5th, 
1891, on the following grounds : — ir .(l) That the debt claimed by 
you is not provable : (2) That the true consideration for the said 
debt was money lost by the debtor to you in bets, payment of 
which could not have been enforced at law: (8) That no such 
agreement as that set forth in your proof is in existence or has 
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ever been signed by or on behalf of the said debtor, and that the isoi. 
alleged abstention from posting the debtor as a defaulter at the ^Tke 
Ascot Meeting, 1889, even if proved, forms no sufficient considera- Dmbhumt, 
tion for the said debt : (4) That your right to prove against the Siaton. 
estate has already been decided adversely to you by the High Court 
sitting in Bankruptcy, and that your appeal from such decision has 
been dismissed with costs by the Court of Appeal." 

The above objections were the same as those on which the pre- 
vious proof of March 29th, 1891, was rejected, and there was 
further added : — " (5) That notwithstanding the decisions of the 
High Court and the Court of Appeal a second proof was tendered 
by you, and was on the 11th day of April last in writing rejected 
by me, and no appeal has been entered by you against such rejec- 
tion. It is further submitted that a notice given by you with- 
drawing such proof after its rejection is irregular and invalid, and 
that even assuming you had a right to give such notice, the proof 
now presented by you is in terms identical with the second proof 
and cannot be supported." 

From this rejection Seaton now appealed. 

Sidney Woolf, Q.C. : for the appellant. 

R. T. Reid, Q.C. (Dale Hart <b Hamlyn with him) : for the 
trustee. 

R. T. Reid, Q.C. : 

The trustee was perfectly right in rejecting this proof in any 
event, but I shall not go into the merits because I have a prelimi- 
nary objection which is fatal to the appeal. On March 29th, 1891, 
Seaton tendered a proof identical with the present one which was 
rejected by the trustee. There was no appeal from that rejection 
at all. If there is an appeal from the rejection of a proof it must 
be within twenty-one days under Rule 280 of the Bankruptcy Rules, 
1886. Then on May 12th, 1891, long after the twenty-one days 
had expired identically the same proof is re-tendered. That cannot 
be done, and the letter withdrawing the proof and claiming the 
right to tender it again is of no effect whatever. If this sort of 
thing can be done there is no reason why a series of proofs should 
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1891. 

IX KB 

DEERHUR8T, 

EX PAB.TB 

Seatox. 



Judgment. 



not be tendered. This is not a fresh proof at all, but merely a 
repetition of the old one. 

Sidney Woolf, Q.C. : 

There is nothing in Bole 280 to prevent a decision being given 
on this proof. It is quite clear that before the trustee has adjudi- 
cated upon a proof a creditor may withdraw it, and there is no 
reason why the creditor should not do so after it has been adjudi- 
cated on. In any case here Mr. Seaton has been misled, because 
his solicitors wrote to the trustee and told him they reserved the 
right to re-tender the proof, and the trustee simply acknowledged 
the letter and did not point out that such a course was inadmis- 
sible. The notice of withdrawal was given within the twenty-one 
days. The original proof, which was before the Court in February 
and the Court of Appeal in March, was founded on the judgment. 
This proof is founded on the agreement. 

Cave, J. : 

This is an entirely new point, but I think I have heard enough 
to make up my mind upon it. It is obvious that counsel have 
failed to find any case or any argument to be derived from earlier 
statutes in bankruptcy throwing light upon the question. The 
question is whether where a proof is rejected on the merits, the cre- 
ditor can withdraw the proof and tender it in the same form at a 
subsequent time. There is no doubt that a creditor may withdraw 
his proof before it has been adjudicated on. If he desires not to 
prove at all, or if he desires to amend his proof he may before it 
is adjudicated upon withdraw the proof and tender another. So 
also, if the proof is objected to and is rejected not on the merits 
but on something going to a matter of form, the creditor would be 
justified in giving another proof avoiding the point of form objected 
to, because there the objection is not to the merits but to the form. 

Here the case is altogether different. The grounds of the rejec- 
tion of the proof went to the merits every one of them. The trustee 
rejected the proof on four grounds on the merits, on the ground that 
this was a gambling debt. Under these circumstances the creditor 
does not proceed to appeal, but he withdraws the proof. It seems 
to me that neither the statute nor the rules empower the creditor 
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to take that step. It is admitted that no provision is made for with- 1891. 
drawing under these circumstances, nor for the tender of another !»'«■ 
proof, and Rule 280 seems to me to form an argument against such Djmhurst, 

JliZ FAUTB 

a course. Rule 230 provides that " Subject to the power of the Sbaton. 
Court to extend the time, no application to reverse or vary the 
decision of an official receiver or trustee in rejecting a proof shall 
be entertained after the expiration of twenty-one days from the 
date of the decision complained of." The creditor is not to 
bo at liberty to come after the lapse of an indefinite time and 
challenge the decision of the trustee; and if he cannot do that 
directly can he do so indirectly? If he can within twenty- 
one days withdraw the claim and then subsequently tender the 
same proof in the same form, he would— if he could appeal 
from such rejection — be calling in question the decision of 
the trustee long after the twenty-one days. Here the grounds of 
rejection on the merits are the same as those on the first rejection 
on April 11th, and it seems to me that if I permitted the proof to 
be withdrawn and re-tendered at any future time, I should be in 
effect repealing Rule 280. 

But it has been further argued that in this case there are peculiar 
circumstances which prevent the trustee setting up this objection. 
It is said that the creditor added to his notice of withdrawal that 
he reserved the right to tender a fresh proof : and it is said that the 
trustee ought to have told him he was adopting a wrong course and 
would be unable to tender another proof. Now it was not the duty 
of the trustee to inform the creditor about the matter at all. The 
point was one on which the creditor must consult his solicitor. Of 
course if the trustee had misled the creditor it would be a different 
matter altogether. But here the trustee has done nothing of that 
kind. All that he did was that he omitted to tell the creditor that 
he was taking a course inadmissible in point of law. I ought not 
to hold that the trustee is prevented from raising this objection 
on that ground. In my opinion the decision of the trustee was 
perfectly right and must be affirmed : and the appeal must be 

dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : Haddon, Woodward & Co., for the appellant. 
Lumley dc Lwnley, for the trustee. 
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l™™" J., In be BROWNE & WINGROVE, Ex parte GUSTAV ADOR. 

Bo WEN, L.J., 

K W9L J " Bankruptcy Act, 1883, section 37, and Schedule IL 9 Rule 21. 

'pTl . Proof of debt — Interest — Debt payable at a future date tcith interest in the mean- 
U % fi <y time— Mode of proof 

August 7th. When a debt is by contract payable at a future date with interest in the 

meantime, and the debtor becomes bankrupt before the time of payment 
has arrived, the proper course to be taken is to prove the principal sum as a 
present debt, and deduct under Rule 21 of Schedule II. to the Bankruptcy 
Act, 1883, a rebate of interest at 5 per cent from the dividend payable 
upon it : then, to value the liability to pay interest and prove for that 
value the dividend on which is to be paid without rebate. 

If by contract the debt bears interest at 5 per cent, then, as under the 
Rule 21, interest is to be calculated at 5 per cent, for the purposes of 
rebate, the simple course is to treat the principal sum as a present debt to 
be proved for and paid without rebate. 



T 



HIS was an Appeal from an order of Mr. Registrar Giffard by 
which he refused to direct the trustee in the bankruptcy to pay a 
dividend on an admitted proof. 

The case raised an important question under Rule 21 of Sche- 
dule IL, to the Bankruptcy Act, 1883. 

On April 80th, 1885, the appellant Oustav Ador, advanced on 
behalf of Messrs. Browne dc Wingrove the sum of £1000. The loan 
was made for a period of ten years, " with a gradual amortization of 
20 per cent., beginning after five years have elapsed, so as to com- 
pletely extinguish the debt on April 30th, 1895." Interest at the 
rate of 6 per cent, per annum was to be paid half yearly on the 
balance of the loan remaining due. 

In March, 1890, a receiving order was made against the debtors 
under which a scheme of arrangement was approved, no part of the 
principal of the loan having been repaid before the receiving order* 
A proof was tendered under the scheme by the appellant for £1000 
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as a debt then due, he being content to waive any claim for future 1891. 

interest. j K RB 

It is provided by Rule 21 of Schedule II. to the Bankruptcy Act, ^fSS^» 

1888, that, " A creditor may prove for a debt not payable when Ex fa&ti 

(tTTRTAT .A. DOH. 

the debtor committed an act of bankruptcy as if it were payable 
presently, and may receive dividends equally with the other 
creditors, deducting only thereout a rebate of interest at the rate 
of five pounds per centum per annum, computed from the declara- 
tion of a dividend to the time when the debt would have become 
payable, according to the terms on which it was contracted." 

The trustee admitted the proof, but acting under the above Rule 
he deducted a rebate of 5 per cent, per annum from the £1000, 
and as the debt was not payable until April 80th, 1895, the rebate 
amounted to £210. 

The trustee, therefore, proposed to pay a dividend on £790. 

The registrar having refused to direct the trustee to pay a 
dividend on the £1000 the present appeal was brought, the ques- 
tion for decision being whether Rule 21 of Schedule H. could 
be held to apply to a debt payable at a future time, with interest 
payable in the meantime. 

Finlay, Q.C. (Yate-Lee with him) : for the appellant. 

My contention is that this Rule 21 of the Second Schedule to 
the Bankruptcy Act, 1888, has no application where the debt is 
payable at a future time with interest in the meantime. The rule 
is intended to deal with cases where the liability to be provided for 
is deferred. It would be grossly unjust to allow a creditor no 
interest and then deduct from the principal. The rebate ought 
not to be made except from the full sum of principal and interest. 
Here the proof was for £1000 and the trustee has deducted 5 per 
cent, up to the due date. Either Rule 21 does not apply at all to 
a debt which by contract is payable in futuro, with interest in the 
meantime ; or, a proof for the interest should be admitted, and 
then the rebate of 5 per cent, should be deducted. In Ex parte 
Stone, In re Welch (L. R. 8 Ch. App. 914 : 42 L. J. Bank. 78), 
Lord Justice Mellish said, I can see no distinction with respect 
to proof between a sum payable immediately, and a sum payable 
at a future time, with interest in the meantime." Here the appel- 
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1891. lant is willing that his proof should stand for £1000 simply, no 

j~"~ rebate being deducted. In the case of Ex parte Bath, In re 

ik°ww * PhUUpa (L. R. 22 Ch. Dir. 450 : 48 L. T. 298 : 81 W. R. 281), 

Ex pabti it is true that a proof for interest payable subsequently to the 

UBTAT b. gj^g f a liquidation petition was disallowed, but the present 

question did not arise. 

Sidney Woolf, Q.C. (Abrahams with him) : for the trustee. 

Rule 21 of the Second Schedule applies to all debts payable in 
future, whether bearing interest in the meantime or not. The 
rule in bankruptcy has been long settled that there can be no 
proof for interest accruing after the date of the adjudication — 
that is now after the date of the receiving order. Section 87 of 
the Bankruptcy Act, 1883, might perhaps be wide enough to 
include it, but it must be read subject to section 40 of the Act 
and by section 40, sub-section (5) interest is in terms prohibited 
until there is a surplus. 

Lindley, L.J.: 
We will take time to consider our judgment. 

August 7th. 

Lindley, L.J. : 

Judgment. The question which arises in this case is for what amount the 

creditor can prove, and how the sum payable to him for dividend 
is to be calculated. It has long been a settled rule in bankruptcy 
that interest accruing after adjudication is not admitted to proof. 
Interest not yet due is clearly not a debt ; and under the older 
statutes only debts were provable. Nor under them was interest 
given in respect of the delay necessarily occasioned by realising 
the bankrupt's assets and ascertaining his debts. The old rule 
that interest accruing after adjudication could not be admitted to 
proof was inflexible (see 1 Cooke's Bankruptcy, 8th ed. p. 205) ; and 
it has been recognised as subsisting in very modern times notwith- 
standing that the class of liabilities provable has been from time to 
time enlarged, and has since 1869 embraced almost, if not quite, 
all contractual liabilities imaginable. It was recognised and acted 
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upon in Ex parte Bath (L. R. 22 Ch. Div. 450) which was decided 1891. 
in November, 1882. hTxa 

But, notwithstanding this rule and concurrently with it, there " ^gJJJJJJ^ 
was a method of dealing with debts payable at a future date and Ex paktb 
bearing interest, which was introduced as early as the reign of 
George I., and which must not be forgotten. Until 7 Geo. I. the 
only debts provable were debts due and payable at the date of 
adjudication. By 7 Geo. I. c. 31, the law in this respect was 
altered, and as altered has continued in a modified form ever 
since (see 6 Geo. IV. c. 16, s. 51, and the Bankruptcy Act, 1849, 
s. 172). Under the acts of George I. and George IV. debts pay- 
able at a later date than the adjudication were made provable sub- 
ject to a rebate ; and it was decided that debts payable in futuro 
with interest in the meantime were to be treated as if the principal 
sums were presently due without interest : (see Clayton v. Gosling, 
5 B. & C. 860 : Ex parte Elgar, 2 Gl. & Jam. 1 : Ex parte Doic- 
man, 2 GL & Jam. 241). The observations of Lord Justice 
Mellish in Ex parte Stone (L. R. 8 Ch. App. 917) are to the 
same effect. Later legislation has not altered this in principle. 
The point did not arise in Ex parte Savin (L. B. 7 Ch. App. 760) 
where the debt was a debt actually due. In Ex parte Bath (L. K. 
22 Ch. Div. 450) proof for future interest was disallowed, which 
is quite in accordance with the old rule. But the whole of the 
principal was proved as a present debt, which was also in accord- 
ance with the same rule. The report does not show that any 
deduction was afterwards made from the principal money proved. 
Nor was the question raised whether the liability to pay interest 
could be valued for purposes of proof. Ex parte Bath (L. R. 22 
Ch. Div. 450) is, therefore, no authority for the double proposition 
that the future interest is to be rejected and that the principal 
sum is to be reduced under some rule relating to rebate. So far 
as decided cases go we can find no authority for such a very 
unreasonable mode of procedure. 

We come now to the present statute. The only express pro- 
visions relating to interest in the Bankruptcy Act, 1888, and the 
Rules, are section 40, sub-section (5) and Rule 20 in the Second 
Schedule to the Act. Section 40, sub-section (5) applies to interest 
after the date of the receiving order. It applies to all debts proved 
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1891. whether they bear interest or oot — thus extending the old law 

^^ (1 Cooke's Bankruptcy, 8th ed. p. 207). It gives interest on all 

Brownb & debts proved at 4 per cent, from the above date ; bnt it only comes 

Ex FA&n' into operation where there is a surplus after payment in full of all 

the debts proved. Bale 20 in the schedule applies to interest 

before the receiving order and gives interest down to the date of 

the receiving order at 4 per cent, on all debts or sums certain then 

overdue although interest is not payable by contract, provided the 

debts are payable by virtue of some written instrument at a certain 

time, or a demand has been made in writing for payment and giving 

notice that interest will be claimed. Neither of these provisions 

has reference to the mode of dealing with interest after the date of 

a receiving order on a debt payable at a future time with interest 

under an express contract. 

The enactments relating to debts provable are section 37 and 
Rule 21 in the Schedule. These have to be worked together. 
The language of section 37 is quite large enough to include not 
only a debt payable at a future date, but also a liability to pay 
interest thereon at such rate, high or low, as the bankrupt may 
have agreed to pay ; and upon the true construction of section 37 
and Rule 21 the proper course to pursue appears to be as follows : 
— First, prove the debt as a present debt and apply Rule 21 to the 
dividend payable on it : then value the liability to pay interest and 
prove for that value, and pay a dividend on that without rebate (see 
the words of Rule 21 which is confined to debts). If by contract 
the debt bears interest at 5 per cent., then, as under the rule 
interest is to be calculated at 5 per cent, for the purposes of rebate, 
the result will be the same as if the principal sum is treated as a 
present debt not bearing interest, and is proved and paid accord- 
ingly. But, where the interest is more or less than 5 per cent, the 
value of the liability to pay interest and the rebate under the rule 
will not be equal and will not therefore neutralise each other. 
'Whether it was intended to alter the old law by which a debt 
payable at a future date with interest was treated as presently 
payable without interest we do not know, but certainly it cannot 
have been intended, first, to strike out the interest, and then 
reduce the principal by applying Rule 21 to it. That, however, 
is what has been done by the order appealed from ; but there is no 
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warrant for so doing either under the old law or the new. The 18 9 1# 
rule which prevents proof for future interest is not a positive ^^ 
enactment ; it is rather a rule of convenience. In ordinary cases Browhi & 
it produces no injustice. Where by Bule 21 a rebate would be Ex pa&tb 
deducted from a future debt which by contract carries interest, the U8TAT 0R ' 
application of section 87 by allowing a proof for such future interest 
and setting that off against the rebate, prevents the operation of 
Bule 21 from inflicting a loss upon the creditor by a rebate which 
would be unjust. If the proof for future interest should be greater 
than the rebate under Bule 21, as when the interest contracted for 
is more than 5 per cent., possibly section 87 could not be invoked 
so far as to allow proof for the amount beyond the rebate. But it 
is not necessary on the present occasion to decide this point. 

In the present case the interest payable by the contract is 6 per 
cent. The appellant is content to allow the principal sum alone 
to be the amount of his proof, and to waive any advantage he 
might obtain by valuing the bankrupt's liability to pay 6 per 
cent, and by then applying Bule 21. This being so the proof will 
stand for £1000, and there will be no rebate from that or from 
the dividend payable in respect of it. The appeal, therefore, is 
allowed with costs in the usual way. 

Bowen, L. J., and Kay, L.J., concurred. 

Appeal allowed vnth costs. 

Sidney Wool/, Q.C. : 

My Lords, this is an important question and I am instructed to 
ask your Lordships for leave to take it to the House of Lords if it 
should be deemed advisable. 

Lindley, L.J. : 

We think that you should only have leave to appeal to the 
House of Lords on this condition — that the consent of two-thirds 
in value of the creditors is first obtained. 

Solicitors : Munns <& Longden, for the appellant. 

M. Abrahams, Son <k Co., for the trustee. 
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NOTE. 

Mb. Justice Gate haying resigned the office of Bankruptcy 
Judge, the following order was on July 28rd, 1891! issued by the 
Lord Chancellor : — 

I, Hardinge Stanley, Baron Halsbury, Lord High Chancellor of 
Great Britain, by virtue of the Bankruptcy Act, 1883, and all 
other powers enabling me in that behalf, do hereby, until further 
order, assign the Honourable Mr. Justice Vaughan Williams to bo 
the judge of Her Majesty's High Court of Justice, by whom or 
under whose directions, pursuant to the 94th section of the said 
Act, all the matters in that section mentioned shall be ordinarily 
transacted and disposed of. 

Halsbury, C. 

The 28rd day of July, 1891. 
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In re ARMSTRONG, Ex parte LINDSAY, 

Bankruptcy Act, 1883, section 27. 

Privilege of Parliament — Refusal of Member of Parliament to submit to examina- 
tion on oath — Motion to commit — Civil process — Bankruptcy in Scotland — 
Request in aid to High Court. 

Privilege of Parliament is a protection against an attachment for any 
contempt which is of a civil kind. 

But where the contempt is of a criminal nature privilege of Parliament 
affords no protection. 

Where a motion was made by the trustee in a bankruptcy for the com- 
mittal of a Member of Parliament by reason of his refusal to submit to 
examination on oath relative to the affairs of the bankrupt, pursuant to 
a summons issued against him under section 27 of the Bankruptcy Act, 
1883. 

Held : — That the motion was in the nature of an attachment for con- 
tempt as a mean* of enforcing obedience to the order of the Court : that 
any imprisonment ordered would be by way of civil process and would 
determine ex debito justitice as soon as the person committed yielded 
obedience and paid the costs ; and that the motion must consequently 
faiL 



T 



BlFOAB 

Mr. JurncB 

Vjluohjlk 

Williams. 

1891. 

August 4th 
and ft*. 



HIS was an Application by the trustee in the bankruptcy for 
the committal to prison of one F. Wootton Isaacson, M. P. for 
Stepney, for alleged contempt of Court in having refused to be 
examined on oath as required by the Court relative to the affairs 
of the bankrupt. 

A sequestration order was made in Scotland against the estate 
of the debtor, W. Armstrong, and in the course of the proceedings 
an order was made by the Sheriff- Substitute of Roxburghshire 
for the examination of Mr. Isaacson, and a request issued to the 
High Court in Bankruptcy, in England, under the provisions of 
sections 117 & 118 of the Bankruptcy Act, 1883, by which it is 
provided that the British Courts of Bankruptcy shall be auxiliary 
to each other. 

On May 29th, 1891, accordingly, pursuant to such order and 
request, a summons was issued by Mr. Registrar Giffard under 
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1891. section 27 of the Bankruptcy Act, 1883, requiring Mr. Isaacson 
IiTbb *° ttttend f° r examination on June 15th, 1891 ; but on that date 
Armstrong, an adjournment for a month wag granted by the registrar on a 
Lindbat. certificate that the respondent was unwell. 

On July 13th, 1891, Mr. Isaacson duly attended before the 
registrar but formally refused to submit to examination in 
consequence of certain alleged technical irregularities in the 
proceedings against him. 

Application to commit the respondent for contempt was now 
made. 

Firminger : for the trustee in bankruptcy. 

The order of the Sheriff- Substitute was made under the Scottish 
Bankruptcy Act, 1856, and the request called in aid the English 
Court for the examination of Mr. Isaacson relative to the bank- 
rupt's affairs. That is perfectly regular. The chief objections 
raised by Mr. Isaacson were (1) that the summons professes on 
the face of it to have been made pursuant to the Bankruptcy Act, 
1869, which is repealed : and that it was, therefore, invalid : (2) 
that the request describes this Court as the Bankruptcy Court of 
London : and (3) that the summons itself speaks of the London 
Court of Bankruptcy. The objection was that no such Courts 
exist. I submit that there is nothing in any of those objections. 
I believe the question of privilege of parliament is now going to 
be raised on this motion and probably I shall have an opportunity 
of dealing with that point hereafter. 

A. Young : for the respondent. 

The order of the Sheriff-Substitute expresses that it is made 
under the Bankruptcy Act, 1869, and the Act of 1869 is 
repealed. 

[Vauohah Williams, J. : The order of the Sheriff expresses 
nothing of the kind. It says that the order is made under the 
Scottish Act of 1856.] 

Then the request is certainly described as being made under the 
Act of 1869, and the summons was issued in consequence of it. 
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There are also no such Courts as those mentioned in the request 1891. 
and summons. The form of the summons and the description of j^ 1 ^ 
the Court was all wrong and Mr. Isaacson was perfectly justified Armstrong, 
in refusing to be sworn. But on the present motion for committal Lindsay. 
there is another point which I am bound to raise and that is the 
question of privilege of parliament. Mr. Isaacson is the member 
for Stepney, and he cannot, being such member, be committed in 
a case like this (Counsel referred to In re Anglo-French Co- 
operative Society, L. R. 14 Ch. Div. 588 : 49 L. J. Ch. 888 : 
28 W. R. 580, Goudy v. Buncombe, 1 Ex. 480). 

Firminger : 

As to the first objections they are mere formal defects which may 
be remedied without injustice under section 143 of the Bankruptcy 
Act, 1883. Then as to the question of privilege of parliament, 
what I say is that where the contempt partakes of a criminal 
character there is no privilege. That is laid down by Sir Erskine 
May in his Parliamentary Practice : and in the case of Wellesley v. 
The Duke of Beaufort, commonly called Long Wellesley's Case 
(2 Rub. & Myl. 689), it was held that " Privilege of parliament is 
no protection against an attachment for any contempt which is of a 
criminal and not of a civil kind." If the offence partakes of a 
criminal nature there is no privilege : and what I have to do is to 
make out that the offence here is of a criminal nature. What I 
say is that this is like an arrestment for a crime because in the 
event of the person not appearing for examination a warrant can be 
issued for his arrest. If, under section 27 of the Bankruptcy Act, 
1888, a debtor should refuse to answer questions, the offence would 
be of a criminal nature, and other persons under that section are 
in the same category. 

[Vauohan Williams, J. : Supposing Isaacson came at once 
after an order of committal was made and said he would answer, 
would he not be entitled ex debito justifies to his discharge subject 
to his paying the costs ?] 

I submit not under section 27 (Counsel also referred to In re 
Gent, Gent Davis v. Harris, L. R. 40 Ch. Div. 190 : 58 L. J. Ch. 

M.B. — VOL. VITT. T 



274 



BANKRUPTCY BEPOBTS. 



1891. 



Ik re 
Armstrong, 804). 

Ex PARTS 

LnriMAT. 



162 : 60 L. T. 855 : 87 W. R. 151 : In re Freston, L. R. 11 
Q. B. D. 545 : 52 L. J. Q. B. 545: 49 L. T. 290: 31 W. R. 



Judgment. 



Vaughan Williams, J. : 

I think this matter will in some respects govern the practice not 
only in this case bnt in other cases, and especially as to the 
question of privilege of Parliament. Under these circumstances it 
would perhaps bo only right that I should reserve my judgment, 
and I will do so accordingly. 

August 7th. 
Vaughan Williams, J. : 

This is a motion to commit Mr. Wootton Isaacson to prison for 
alleged contempt of Court in having refused to be examined on 
oath pursuant to a summons issued by this Court on May 29th, 
1891, and the order made thereon by Mr. Registrar Giflard. The 
summons referred to was a summons issued under section 27 of 
the Bankruptcy Act, 1888, which summons was issued pursuant 
to the order and request of the Sheriff Substitute of Roxburghshire 
in a Scottish bankruptcy under the provisions of sections 117 and 
118 of the Bankruptcy Act, 1888. Mr. Isaacson having been 
served with a sealed copy of this summons did not attend on the 
day appointed for his examination, but his solicitor applied for and 
obtained an adjournment until July 18th on the ground of the con- 
dition of his health as appears by the certificate of Dr. Maclaren. 
On July 18th, Mr. Isaacson attended at the Chambers of Mr. 
Registrar Giffard as appointed, but refused to submit to bo 
examined on oath, and thereupon the registrar ordered the exami- 
nation to proceed, and formally required Mr. Isaacson to be sworn 
and to submit to examination, but he acting under advice of his 
counsel refused to be sworn. 

The objections offered by counsel for Isaacson were (1) that the 
summons being made pursuant to an order of the Act of 1869 
(repealed) is invalid : and (2) that the request describes this Court 
as the Bankruptcy Court of London, and that the summons speaks 
of the London Court of Bankruptcy. These objections were urged 
in various guises in argument before me. In my opinion, how- 



HIGH COURT OF JUSTICE. 1 fc7 5 

ever, there is nothing in any of these objections. Mr. Isaacson i89i. 
attended before the registrar in obedience to a summons pursuant ^^ 
to the order and request of the Sheriff Substitute of Roxburghshire A*m«bo*o, 

^ ° Ex PARTS 

and properly so described on the face of the summons, and in my Lindsay. 
opinion thereby waived any irregularity either in the form of the 
summons or in the description of the Court : and I wish to add 
that it is not the fact that the Scottish order was made under the 
English Bankruptcy Act of 1869. It was made under the 
Bankruptcy (Scotland) Act, 1856, nor is it otherwise described. 
It is the request only which is described as being made under the 
Act of 1869, and in my opinion this error in the description of the 
powers under which the Scottish Court asked the English Court to 
act as auxiliary is not a matter going to the jurisdiction of the 
English Court or a matter which can be taken advantage of by 
Mr. Isaacson. I think therefore that Mr. Isaacson was bound to 
submit himself for examination, and was guilty of contempt in 
refusing to do so. Mr. Isaacson has filed an affidavit in which he 
says that in the event of his said preliminary objections being 
ultimately overruled he was willing to submit to examination. I 
do overrule those objections, and if Mr. Isaacson now states that 
he is willing to submit to examination, the practical purpose of 
this application is obtained. What does Mr. Isaacson say ? 

[Mr. F. Wootton Isaacson, M.P., intimated through his counsel 
that he would abide by what he had stated in his affidavit] 

Very well. Then I will now go on with my judgment, because it is 
nevertheless necessary, having regard to an objection to this motion 
raised by the learned counsel for Mr. Isaacson, that I should deal 
with that objection. That objection is that Mr. Isaacson being a 
member of Parliament the order of committal prayed for cannot 
be made against him by reason of privilege of Parliament. I think 
this objection is well founded. The rule in the matter of privilege, 
I take it, is that which was laid down by Lord Brougham in Long 
Wellesley's Case (2 Buss. & Myl. 689, 665), where he said: — 
" The line, then, which I draw is this ; — that against all civil 
process privilege protects ; but that against contempt for not obey- 
ing civil process, if that contempt is in its nature or by its incidents 

t 2 
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1891. criminal, privilege protects not: that he who has privilege of 

^^ Parliament, in all civil matters, matters which whatever he the 

Armstrong, f orm are in substance of a civil nature, may plead it with success, 
JEx parts ' J r 

Lindsay, hut that he can in no criminal matter be heard to urge such privilege : 
that members of Parliament are privileged against commitment, qua 
process, to compel them to do an act : — against commitment for 
breach of an order of a personal description, if the breach be not 
accompanied by criminal incidents, and provided the commitment 
be not in the nature of punishment, but rather in the nature ot 
process to compel a performance ; that in all such matters members 
of Parliament are protected ; but that they are no more protected 
than the rest of the king's subjects from commitment in execution 
of a sentence, where the sentence is that of a Court of competent 
jurisdiction, and has been duly and regularly pronounced. Now 
convictions, and the sentences that follow upon them are of two 
sorts : either formally, upon trial, by indictment or information 
and verdict, with the consequent judgment, or summarily, but as 
legally, as formally, by a commitment for contempt, where there 
is no other punishment provided, and no other mode of trying the 
offence." This rule seems also to have been acted on by Vice- 
chancellor Hall in In re Anglo-French Cooperative Society (L. R. 
14 Ch. Div. 538), where a motion was made for the attachment of a 
member of Parliament for contempt in not obeying an order of the 
Court to pay certain moneys to the liquidator of the company. 

The result is that the question before me is whether this motion 
is made to punish Mr. Isaacson or merely in the nature of an attach- 
ment for contempt as a means of enforcing obedience to the order of 
the Court. I think that it is the latter. I think it is merely a pro- 
cess to compel performance. It is true that this proceeding is not an 
attachment in a technical sense, but is an application for committal. 
It is true that the arrest of Mr. Isaacson could not be brought 
about without a second order beyond the order for his examination, 
which he disobeyed. But I think the committal if ordered here 
would not be punitive, but merely civil process. I do not say 
that a witness may not so refuse in open Court to answer questions 
he is ordered to answer as that it may amount to personal con- 
tempt and be punishable as such in the exercise of the inherent 
common law jurisdiction of the court or under the provisions of 
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Rule 70 of the Bankruptcy Rules, 1886, which says : — " Any 1891. 

person wilfully disobeying any subpoena or order requiring his T ^^ 

attendance for the purpose of being examined, or producing any Awonoso, 

document, shall be deemed guilty of contempt of Court, and may be Lindsay. 

dealt with accordingly." But I do not think in the present case 

there is any element of personal oontempt or any offence committed 

for which Mr. Isaacson could be sent to prison as a punishment. 

I think that any imprisonment ordered in the present case would 

be by way of civil process and would determine ex debito justitice as 

soon as the person committed yielded obedience to the order of the 

Court and paid the costs. 

I may observe that it seems clear Rule 70 of the Bankruptcy 
Rules, 1886, and not Rule 88, is the basis of the present applica- 
tion, but my observations would apply equally if Rule 88 of the 
Bankruptcy Rules, 1886, was the basis of the application, because 
the terms of Rule 88 are : — " If a debtor or witness examined 
before a registrar refuses to answer to the satisfaction of the 
registrar any question which he may allow to be put, the 
registrar shall report such refusal in a summary way to the judge, 
and upon such report being made, the debtor or witness in default 
shall be in the same position and be dealt with in the same manner 
as if he had made default in answering before the judge." If one 
looks at the Bankruptcy Act, 1888, it is plain that the framers had 
present to their minds the distinction between the two kinds of 
contempt — the distinction between process and punishment. Sec- 
tion 16, sub-section (4), section 24, sub-section (4), and section 50, 
sub-section (6), for example, deal with various offences, and in 
them the Act speaks not only of the offender being dealt with as 
for contempt of Court, but says the offender shall be punishable. 
For these reasons I am of opinion that the motion must fail, and 
the motion having failed, the costs must be paid by the person 
who made it. 

Application dismissed with costs. 

Solicitors : Harrison, Wilkinson <t Raikes, for the trustee. 

Waidron, Lawrence A Baker, for the respondent. 
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( Sal ? ** RE J AM ESON & SANDYS, Ex parte CRESSWELL 

Before & JAMESON. 

the Master 

° Fry* uT* 8 ' Bankruptcy Act, 1883, sections 104 and 115. 

Lopes, L.J. Bankruptcy Rules. 1886, Rule 262. 

1891. 

ObtofcrSOlA Receiving order against firm — Debt incurred by sole surviving partner — Appeal 

by receiver in partnership action and executrix of deceased partner — Locus 
standi. 

After the death of one of two partners in a firm the surviving partner 
ordered certain goods in the firm name to be sent to the place of business 
of the firm. 

An action was subsequently brought against the firm in respect of the 
goods, the writ being served on the surviving partner. Judgment was 
obtained in this action against the firm, and a bankruptcy notice issued 
and served on the surviving partner on failure to comply with the 
requirements of which a receiving order was made against the firm. 

An appeal was brought against the receiving order by the receiver 
appointed in a partnership action which had been commenced in the 
Chancery Division, and by the widow of the deceased partner as his 
executrix. 

Held: — That the receiver had no locus standi to appeal against the 
receiving order ; that if the widow of the deceased partner were herself 
a partner in the business the receiving order was properly made against 
her ; and that if she were not a partner she was not, as executrix of 
the deceased partner, a person aggrieved by the order so as to entitle 
her to appeal against it, the business of the firm having been carried on 
by the surviving partner with her knowledge and judgment properly 
recovered against it. 



T, 



HIS was an Appeal from a receiving order which had been made 
by Mr. Registrar Hope against the firm of Jameson dt Sandys. 

The appellants were a Mr. Cresswell, the receiver appointed in a 
partnership action in the Chancery Division of the High Court, 
and Mrs. Jameson, the widow and executrix of one of the two 
partners in the firm of Jameson d Sandys, who formerly carried on 
business as wine-merchants. 

Mr. Jameson had died some time before the debt was incurred 
in respect of which the present receiving order was made, it having 
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arisen out of an order for wine given by Sandys in the firm name isoi. 

to be sent to the place of business of the firm in Jermyn Street. ixia 

An action was subsequently brought against the firm in the firm Jammon & 

name of Jameson dt Sandys, to recover the price of this wine, the Ex part* 

OB.BflR'WRT T & 

writ being served on Sandys. Judgment was obtained against the jjjaaox. 
firm, and a bankruptcy notice was issued and served on Sandys on 
failure to comply with the requirements of which a receiving order 
was made against the firm. 

Sandys did not appeal from that order, but Mr. Cresswell, the 
receiver appointed in a partnership action, and Mrs. Jameson, as 
widow and executrix of the late partner, now asked that it might 
be set aside. 

Sidney Woolf, Q.C. {Mitchell with him) : for the appellants. 

It is admitted that Sandys is alone responsible for this debt, and 
the receiving order ought to have been made against him alone. 

[The Master of the Bolls : It is against him really, and he is 
the proper person to appeal against it.] 

The appeal is proper by the receiver and the widow and executrix 
of Mr. Jameson against the receiving order which is made against 
Jameson d Sandys. 

[Fry, L. J. : I fail to see what hews standi the receiver has, and 
the position of Mrs. Jameson seems doubtful.] 

She is entitled under her husband's will. The business and 
goodwill belong to her. She is not a member of the firm, it 
is true. 

[Fry, L. J. : Two persons, neither of whom is a member of the 
firm, appeal against a receiving order made against the firm.] 

They are interested in the firm and will be injured if the 
receiving order is made. Sandys is away and there can be no 
appeal by him. I am content if the name of Jameson is omitted 
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1891. from these proceedings and they go against Sandys, who alone is 
j^^u responsible. The debt was incurred after the death of Jamison. 

Jameson &. 
Sandys, 

Ex parte [The Master of the Bolls : You must satisfy us that you have 
Jameson, locus standi to appear here for Mr. Cresswell or Mrs. Jameson.] 

It is the practice that any person injured by a description in a 
petition or other proceeding in bankruptcy is entitled to apply to 
have that set right. I have no authority for that statement, but I 
submit that it is the practice. The appellants are aggrieved by 
this order because they are the owner of the business and goodwill 
and name of Jameson dc Sandys. Under the will of the late Mr. 
Jameson Mrs. Jameson is entitled to the property. 

[Lopes, L. J. : The receiving order is not made against Mrs. 
Jameson unless she is a member of the firm.] 

In the case of Ex parte Sidebotham, In re Sidebotham (L. B. 14 
Ch. Div. 458 : 49 L. J. Bank. 41 : 42 L. T. 788 : 28 W. B. 715), 
Lord Justice James defined "a person aggrieved" to be a person 
against whom a decision has been pronounced which has wrong- 
fully deprived him of something, or wrongfully refused him some- 
thing, or wrongfully affected his title to something. 

[The Master of the Bolls : That case is hardly an authority 
that a person against whom a receiving order is not made can 
appeal against that receiving order.] 

Section 104 of the Bankruptcy Act, 1888, provides that " Orders 
in bankruptcy matters shall, at the instance of any person aggrieved, 
be subject to appeal." The cases of Ex parte Tucker, In re Tucker 
(L. B. 12 Ch. Div. 808 : 48 L. J. Bank. 118 : 28 W. B. 219), and 
Ex pa/rte Learoyd, In re Foulds (L. B. 10 Ch. Div. 8 : 48 L. J. 
Bank. 7 : 89 L. T. 525 : 27 W. B. 277), are authorities for an 
appeal by a person not mentioned in or party to the order. Mrs. 
Jameson is affected because the goodwill of the business belongs 
to her. The proceedings ought to have been taken against Sandys 
11 lately trading as Jameson <& Sandys, at 76, Jermyn Street." 
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There is no authority for taking proceedings in a firm name under isoi. 
the Bankruptcy Act except where there is an existing firm. The J^ B 
bankruptcy notice was itself wrongly entitled. There was no firm Jambaon & 

San dyBj 

here by reason of the death and consequent dissolution of the Ex partb 
partnership. I know that section 115 of the Bankruptcy Act, 1888, "j^bo*. 
provides that " Any two or more persons, being partners, or any per- 
son carrying on business under a partnership name, may take pro- 
ceedings or be proceeded against under this Act in the name of the 
firm." But that has no application to a case like the present 
where there is no existing partnership. The order ought not to 
have been made against Jameson A Sandys, but only against 
Sandys, and the effect of it is to injure a valuable business. 

Herbert Reed : for the petitioning creditors was not called upon. 

The Masteb of the Bolls (Lord Esheb) : 

In this case a receiving order has been made in a firm name — Judgment, 
in the name of Jameson & Sandys : and here the application is 
made by Mrs. Jameson as executrix of her husband and by Mr. 
Cresswell, the receiver appointed in the partnership action, to set 
aside the receiving order. The receiving order was made thus : — 
an action was brought against the firm in the firm name of Jame- 
son & Sandys and the writ was served on Sandys and on Sandys alone. 
When matters are enquired into it is found that this writ was in 
respect of a debt arising out of an order for wine given by Sandys 
in the name of Jameson & Sandys to be sent to the place where 
Jameson & Sandys had carried on business as wine-merchants. 
But Jameson was dead and Sandys ordered the wine in the firm 
name to be sent to that place. There was no appearance to the 
writ and the judgment followed the writ and was against Jameson 
& Sandys. That is the regular form — the judgment followed the 
writ. It was a judgment against Sandys and under the new rules 
it may be that it was a judgment against anyone who was a member 
of the firm at the time. It was a judgment against Sandys, and 
thereupon a bankruptcy notice was issued and served upon Sandys 
at the place of business. There was no answer to that, and there- 
upon the receiving order was made in the same form as the 
judgment and the bankruptcy notice. Against whom is the receiv- 
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1891. ing order made ? Certainly it is against Sandys. What possible 

^^ B answer could Sandys have to the receiving order ? The judgment 

Jameson & wa8 against Sandys upon a writ rightly served on him. It was a 

Ex pajlct right judgment against Sandys to which he could have no answer. 

Jamison. There is nothing at all to show that the judgment was not regular 

and that the bankruptcy notice was not good, and therefore, the 

receiving order was rightly made against Sandys. 

That being so, Sandys does not appear to dispute the receiving 
order, but Cresswell, the receiver in the partnership action, 
appears and says that he is injured by the order made against 
Sandys. Now whether the order was right or wrong Cresswell had 
nothing to do with it. But, then, Mrs. Jameson says that she is 
aggrieved by the order. If Mrs. Jameson were a partner the 
receiving order would make her bankrupt and rightly so. If she is 
not a partner she is not a person aggrieved and has no locus standi 
to appeal. No ground whatever has been shown why the order 
should be set aside or why the court should differ from the decision 
of the registrar. 

Fry, L. J. : 

I have endeavoured to enquire whether the appellants here have 
sustained any grievance. In the first place whether they have sus- 
tained any direct grievance. According to section 115 of the 
Bankruptcy Act, 1888, and Rule 262 of the Bankruptcy Bules, 
1886, the effect of a receiving order against a firm, as I understand 
it, is, that if there is no true firm but only a single person carrying 
on the business, then it affects that single person : if there has 
been a firm then it affects the persons who at the date of the 
receiving order were partners in that firm. The order here is 
against Jameson & Sandys. If Mrs. Jameson and Mr. Cresswell 
were partners at the time of the order they would be affected by 
the order. If neither Mrs. Jameson nor Mr. Cresswell were 
partners at the time of the order they are not affected by it. The 
simple question would be whether these two persons were or were 
not partners. 

But then comes the enquiry whether the appellants are indirectly 
affected by the receiving order made in the firm name when they, 
ought not to be so affected by it. The facts of the case are that 
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Jameson & Sandys were partners in a wine business. Jameson 1891. 
died and Mrs. Jameson is his executrix. Sandys continued the i^Trb 

business in the name of Jameson & Sandys, and he must be taken to ^g^J 8 ™ & 

have done so with the knowledge of Mrs. Jameson. An attempt Ex paste 

Crbsswell & 

has been made to-day to say that Sandys carried on a separate and Jameson. 
independent business. That is totally at variance with the state- 
ment in CresswelTs affidavit, which shows that Sandys continued to 
carry on the business of Jameson & Sandys. It was one and the 
same business throughout, and if that business has contracted 
debts which it did not pay, it is reasonable that the goodwill should 
be affected by all those results which follow. Mrs. Jameson is not 
affected by the acts of Sandys over which she had no control, and 
it is impossible to support any contention to the contrary. 

Lopes, L. J. : 

I am of opinion that this receiving order is regularly and properly 
made. The goods were ordered by Sandys, but were ordered in 
the name of the firm of Jameson & Sandys. It also appears that 
Sandys carried on business in the name of the firm ; and it is 
clear that he so carried on business with the consent and know- 
ledge of Mrs. Jameson. An action was brought against the firm 
and the writ served. There was no appearance and judgment was 
signed. A bankruptcy notice followed on which the receiving order 
was made. If Mrs. Jameson was a partner it is right that she 
should be affected by that order. If she is not a partner she is 
certainly not affected directly, and in my opinion she is not affected 
indirectly, at any rate so as to give her a right to appeal here. 

Appeal dismissed. 

Solicitors : Wordsworth, Blake & Co., for the appellants. 

Irvine, Hodges dc Borrowman, for the petitioning 
creditors. 
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mSGS» practice. 

Vauohan 

Wl i89i. M8 ' lN ra FINCH, Ex parte The SHERIFF OF ESSEX. 

November Ird. Bankruptcy Act, 1883, section 46. 

Costs of execution — Possession money — Possession retained by sheriff at request of 
execution creditor — Unreasonable time — Bankruptcy of debtor — Claim against 
estate for costs. 

When the sheriff who has seized the goods of a debtor remains in 
possession at the request of the execution creditor and without the consent 
of the debtor for a longer time than is reasonably necessary for the pur- 
poses of sale, the costs of his so doing must be borne by the execution 
creditor. 

If, therefore, the debtor subsequently becomes bankrupt, the sheriff will 
not be entitled under section 46 of the Bankruptcy Act, 1883, to payment 
out of the estate of the extraordinary costs for possession moneys caused 
by unnecessary delay of the sale under the execution at the creditor's 
request 

Qwxre: — Whether, where the sheriff is directed by the execution creditor 
to hold his hand and not to sell he is bound to do so. 



T 



HIS was an Application by the Sheriff of Essex to review the 
taxation by the master of certain costs of execution in so far as it 
disallowed certain fees for possession money. 

The case raised a question of considerable importance with 
reference to the right of the sheriff to charge a debtor's estate with 
possession money where possession has been retained beyond a 
reasonable time for sale at the request of the execution creditor. 

On May 25th, 1889, a writ of,/!, fa. at the suit of Messrs. Levy 
Brother*, was lodged with the Sheriff of Essex to levy for 
£464 8*. lOd. upon the goods of the debtor R. Finch. 

The sheriff seized the goods and the sale was duly advertised ; 
but on June 14th, 1889, the execution creditor directed the sheriff 
to withdraw from possession provided that he could get an 
authority from the debtor to re-enter. 

The debtor had gone away and the sheriff was unable to^ obtain 
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this authority ; and he thereupon pressed the execution creditor to i89i. 
proceed with the sale, who, however, refused to consent to the sale iJTm 
taking place and said that the sheriff would sell at his peril. E FIKCH, 

The sheriff, consequently, remained in possession until The Sheriff 

of £mbx 

September 23rd, 1889, when he took out a summons before the 
master asking for liberty to sell or that the execution creditor 
might be ordered to pay the possession money. 

The master declined to make any order on this summons ; but 
on October 19th, 1889, a second execution was issued at the suit 
of one Patterson, and on November 1st, 1889, the sheriff sold the 
goods under both writs. 

The debtor R. Finch afterwards became bankrupt, and a claim 
was made by the sheriff against the estate for possession money 
from May 25th until October 20th, 1889, during which time the 
sheriff alleged he was necessarily in possession. 

The trustee required these charges to be dealt with by the taxing- 
master who disallowed the sum of £50 12*., being all the possession 
money claimed except for ten days, on the ground that " the costs 
of the execution " referred to in section 46 of the Bankruptcy Act, 
1888, only include "proper and ordinary costs," and not the 
extraordinary costs caused by proceedings taken by the execution 
creditor for his own protection and benefit — as, for example, inter- 
pleader proceedings or other steps taken to delay the sale under 
the execution. 

The sheriff now applied for a review of this decision. 

Herbert Reed : for the sheriff. 

When the sheriff was unable to find the debtor in order to get 
his consent to re-enter he pressed the execution creditor to proceed 
with the sale, but he refused to do so and told the sheriff that he 
would sell at his peril. The sheriff not being able to sell and not 
daring to withdraw remained in possession, but on September 28rd 
he took out a summons before the master asking for liberty to sell, 
or that the execution creditor might be ordered to pay the posses- 
sion money. The master declined to make any order on the 
apparent ground that the sheriff was in and thai he could not sell 
if the execution creditor forbade him to do so unless requested to do 
so by the debtor. There was no one here to force the sale. When 
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I89i # bankruptcy takes place the sheriff is entitled under section 46 of 
^J^ the Bankruptcy Act, 188S, to deduct from the proceeds of sale 
Finch, the costs of the execution. The taxing-master disallowed the pos- 

Ex PARTB 

Tub Sheriff session money because he said it did not come within " proper and 
iSBx. or ^j nar y C0B t 8 : " and this case is brought forward because it is one 
of considerable importance. Cases are constantly arising where 
the sheriff is obliged to hold over because he is required to do so 
by the creditor or by reason of interpleader proceedings or some- 
thing of that kind. What are ordinary costs ? Here the taxing- 
master has only allowed ten days. If possession is improperly 
retained, of course no charge can be made, but the sheriff is an 
officer of the law to perform a duty which may be limited by direc- 
tions given to him. In Ex parte Lithgow, In re Fenton (L. B. 
10 Ch. Div. 169 : 48 L. J. Bank. 64 : 88 L. T. 886 ; 26 W. B. 
834), it was held that " In determining whether the amount for 
which an execution is to be levied exceeds £50, possession money 
may be taken into account even after an injunction has been granted 
restraining the sheriff from selling the goods." 

[Vaughan Williams, J. : There the sale was restrained by the 
act of the Court.] 

That is so. Here the sale was prevented by the direction of the 
creditor. The sheriff had no right to sell for his possession money. 
A somewhat similar question was raised in the case of In re Levy, 
Ex parte the Sheriff of Essex (see ante, Vol. VII., p. 125). There 
"On September 2nd, 1889, the goods of the bankrupt were seized by 
the sheriff under a writ of J?, fa., and in consequence of interpleader 
proceedings the possession was continued without selling until 
October 2nd, 1889, when, on notice of a receiving order having 
been made against the bankrupt, the goods were delivered by the 
sheriff to the official receiver. The sum of £5 10s. having been 
taxed by the master off a charge made by the sheriff in his bill 
of costs of £7 108. for thirty days' possession money from 
September 2nd, to October 2nd, 1889, the sheriff applied that the 
decision of the taxing-master might be reviewed. The Court made 
an order in the following terms: — Amount allowed unless the 
official receiver within seven days after service of the order requires 
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the sheriff to take out a summons before the master to have the 1391. 
costs disposed of. If such summons is taken out the official iJTm 
receiver to be at liberty to appear on it and to contend, if so FlNCH » 
advised, that the claimant or the execution creditor ought to pay The Sheriff 
the possession money in dispute. In case of difficulty the master or 
to be at liberty to refer such summons into Court for determination." 
In the present case the question might arise whether notice should 
be given to the execution creditor. 

[Vaughan Williams, J. : In the case of In re Levy which you 
have just referred to the Court was already seised of the matter 
because there were the interpleader proceedings and the Court had 
before it the sheriff, the debtor, and the execution creditor. It is 
suggested that if I thought that the execution creditor should not 
be affected in his absence I should by some means get him before 
the master. But there are not the facilities here for doing so 
that there were even in the case of In re Levy.] 

The question comes to this whether the sheriff is at liberty to 
sell in spite of a countermand by the execution creditor. My 
contention is that he cannot do so. 

Muir Mackenzie : for the trustee. 

This possession money is not chargeable against the estate 
because the sheriff is the officer of the law and he is bound by the 
writ to do the thing which he is ordered to do by the writ ; but he 
has no right at the instance of the creditor or anybody else to 
remain in possession for an unreasonable time. In the case of 
Play fair v. Musgrove (14 M. & W. 289), Baron Aldeeson said 
" The sheriff has right to enter the house for the purpose of 
executing the writ, but he has no business there beyond a reason- 
able time for the execution of it." The execution creditor cannot 
authorise the sheriff to make the debtor liable for costs for an 
unreasonable time. 

Vaughan Williams, J. : 

I am of opinion that this motion must be dismissed and be Judgment, 
dismissed with costs. I do not say anything to-day about the 
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1891. duty of the sheriff when the execution creditor tells him to hold 
IsTrb ^is hftBcl and not to sell. That question is not before me to-day 
Finch, an( j j s hsM not deal with it. It may be as Mr. Reed contends, 

Ex PARTE \ 

The Sheriff and that the true view is that the sheriff if told to hold his hand 
by the execution creditor is bound to remain in possession and to 
hold his hand. I do not say that is not so but I must own it is 
not the primd facie view I am inclined to hold. There is no 
doubt, however, that if the sheriff does remain in possession by 
the request of the execution creditor, unless the execution debtor 
has consented, that must be done at the cost of the execution 
creditor himself. The question here is whether there is any 
right of the sheriff to deduct as against the execution debtor — or 
the execution debtor's estate which is the same thing — any sum 
beyond possession money for a reasonable time. It is proved that 
the debtor did not consent to the sheriff remaining in possession, 
and it is plain that possession money for the time claimed cannot 
be allowed because it is possession money for a time not reasonably 
necessary for the purposes of sale. The Taxing-Master has taken 
ten days as a reasonable time and I shall not interfere with his 
decision. 

Application dismissed with costs. 

Solicitors : Paterson, Snow, Bloxam <k Kinder, for the sheriff. 
Hatchett, Jones & Co., for the trustee. 
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PRACTICE. 

In re A. & T. G. RIDGWAY, Ex parte CLARKE. Before 

Mr. Juptice 
Bankruptcy Act, 1883, sections 57 and 89. Wiluams 

1891 
Compromise of claim against bankrupts' estate — Administration of bankrupts 9 %mm ^' 

property — Approval by separate creditors — Refusal of joint creditors to November 4th 

accept compromise— Persons interested — Application for leave to carry out and 6th. 

compromise, 

A compromise agreed upon in respect of a claim made against the bank- 
rupts' estate was approved by the separate creditors of one of the two 
bankrupts who had traded in partnership, but an objection was taken to 
it by the joint creditors. 

On application to the Court by the separate creditors for leave to carry 
out the compromise. 

Held : — That as in the circumstances the separate creditors were the 
only persons really interested in the compromise and there was no proof 
that it was too advantageous to the persons with whom it was to be 
carried out, while the settlement of the matter would free the estate from 
great expense, the leave asked for ought to be given. 



T, 



HIS was an Application by the separate creditors of Alexander 
Ridgway, one of the bankrupts, that the trustee in the bankruptcy 
might be directed, notwithstanding a resolution passed by the joint 
creditors, to carry out a certain compromise. 

The bankrupts, A. <£ T. G. Ridgway, formerly carried on 
business at No. 2, Waterloo Place, as Army and Navy Agents and 
Bankers under the style of Ridgway <fc Sons, and they failed for a 
large amount in the year 1885. 

At the date of the receiving order there were secured creditors 
amounting to £40,000 holding mortgages over freehold and 
leasehold properties belonging to Alexander Ridgway which it was 
then estimated would realise something like £83,000 in excess of 
the sums advanced upon them, and an agreement was entered 
into between Mr. Price, who was at first appointed trustee of the 
bankrupts' estate and Messrs. Robinson <k Fisher, a firm of 

m.b. — vcl. vm. u 
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1891. auctioneers, whereby the latter advanced a sum of £42,000 in 
IiTbb order to pay off the secured creditors with interest, taking as 
Ridq T# °" security a transfer of the mortgages and — as they alleged — a 
Ex parte charge npon the whole of the assets to supply any deficiency. 

Mr. Price subsequently died and a Mr. Hurlbatt was appointed 
trustee in his place ; and disputes having arisen with reference to 
the real nature of the security held by Messrs. Robinson dc Fisher, 
and particularly as to their right to consolidate their security, 
notice of motion was in January, 1889, served by them on the 
trustee. 

After due consideration of the matter Mr. Hurlbatt came to the 
conclusion that the claim, which was extremely complicated, was 
one with regard to which it would be expedient to effect a 
compromise in order to avoid litigation, and terms having been 
arranged they were submitted to the committee of inspection who 
approved them, notwithstanding a strong objection taken by 
General Kaye and Mr. Smyth, two members of the oommittee. 

At a subsequent general meeting of the creditors, however, a 
resolution rejecting the proposed compromise was passed. 

On November 4th, 1889, Mr. Hurlbatt applied to the Court for 
leave to carry out the compromise notwithstanding this resolution 
of the creditors, but the application was refused by Mr. Justice 
Cave then sitting as the Bankruptcy Judge (see ante, Vol. VI., 
p. 277). 

A motion was subsequently made to the Court by Messrs. 
Robinson & Fisher, in which they succeeded in establishing their 
right of consolidation under the deed of agreement executed in 
1885, in consequence of which the separate creditors of Alexander 
Ridgway were desirous that the compromise with Messrs. Robinson 
d Fisher, which was still open to them, should be carried out, but 
this was again opposed by the joint creditors. 

Herbert Reed : for the separate creditors. 

The question really arises out of a conflict between the joint and 
separate creditors, and this is an effort by the separate creditors to 
avoid farther delay and expense. The bankruptcy took place as 
far back as the year 1885, and since then there has been motion 
after motion and endless litigation and expense. The joint creditors 
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urged on by General Kaye have contended that the deed of 1885 1891. 
gave greater power than was authorised by the Act and especially j^kb 
as to the right to consolidate. All the separate creditors desired a ± &T - G * 

* RlDOWAT, 

settlement and all the joint creditors have opposed it. In November, Ex pamh 
1889, Mr. Justice Gave refused to sanction the compromise on the 
ground that the resolution refusing to approve it having been 
passed by the creditors bond fide, and with a view to their own 
interests after due consideration of the matter, the Court would 
not overrule their decision. The facts of the case are really such 
as to shew that any step is desirable to obtain a settlement. The 
costs have been enormous, and unless the matter is settled, more 
must be incurred. 

[Vaughan Williams, J. : Why am I not bound by that decision 
of Mr. Justice Cave ? ] 

Because the claim of Messrs. Robinson dc Fisher has since been 
upheld. The effect of their subsequent motion on which a very long 
order was made, was that it was declared that there was such a 
right of consolidation that there was no right to redeem the 
security on the joint estate without redeeming the security on the 
separate estate. The only possible claim which the joint creditors 
now put forward is an alleged right of the joint estate to prove 
against the separate estate, but no steps have been taken to 
establish that right. 

Whinney : appeared for Messrs. Robinson & Fisher. 

Muir Mackenzie : for the trustee and the joint creditors. 

Since these matters were last before the Court Mr. Hurlbatt has 
been removed from the office of trustee, and a Mr. Wilding was 
appointed trustee in June last. Owing to the fact that he has 
been unable to obtain all the papers and documents from the 
solicitors of the late trustee, he is really not in a position to judge 
of the advisability of this compromise being carried out. What 
the joint creditors say is, that the compromise is too favourable 
to Messrs. Robinson do Fisher, and that it has been carried by their 
friends. The joint creditors really oppose the compromise now on 

u 2 



Clarkb. 
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1891. the same grounds as when the case was before Mr. Justice Cave. 

In"rb They also say that in any case they claim a right to prove for 
A. & T. G. £15,000 against the separate estate, and if that is so, it surely gives 
Ex partb them a voice in the question as to whether the compromise is 
reasonable or not. 

Vaughan Williams, J. : 

The joint creditors are in a very different position now, to what 
they were when the case was before Mr. Justice Gave, in 1889. 
Before, they could say that the compromise robbed them of a right 
which they had to redeem the security which formed part of the 
joint estate without redeeming the security which formed part of the 
separate estate. If that were so they had a most material interest. 
But now an order has been made which shews that they have no 
such right. That being so, what voice have the joint creditors in the 
matter at all ? Primd facie the compromise ought to be approved, 
because the only persons who have any interest in it, wish it to be 
carried out. The trustee, although he has been appointed four 
months, appears to have taken no steps to arrive at any opinion, even 
from the materials which he has had to his hand. I will, however, 
give him until Friday, to see if by that time he can find out anything 
which may lead me to alter my present opinion. 

November 6th. 

Muir Mackenzie : 

This case stood over from Wednesday last, and the trustee must 
leave the matter in your Lordship's hands. I just wish to point 
out, however, that the joint creditors still think that the compro- 
mise is too favourable to Messrs. Robinson d Fisher. They are 
to keep a sum of £221 already paid to them, and the trustee is to 
release to them any interest he may have in the properties mort- 
gaged to them. Certain accounts between the parties are to be 
taken as settled; and Messrs. Robinson <t Fisher abandon all 
claims on the joint or separate estates of the bankrupts, and all 
right to prove against the estates. By the compromise Messrs. 
Robinson <k Fisher are put from the very uncomfortable position 
of mortgagees in possession into that of owners. In return they 
release their right of proof. The matter really seems to turn on 
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what is the true value of the security. As to the other question 1391. 
of the alleged proof of the joint estate against the separate estate, j^ B 
I may say that it is the present intention of the trustee to tender A. & T. G. 

&IDGWAY, 

a proof for £15,000 against the separate estate ; but he does not Ex parte 
pledge himself to do so. He must act on advice. m *■**"• 

Vaughan Williams, J. : 

Under those eircumstances it seems to me that I ought to Judgment 
sanction this compromise. Prima facie the people to judge of it 
as things stand are the separate creditors. When the matter was 
before Mr. Justice Cave things stood very differently. The joint 
creditors denied the right of Messrs. Robinson & Fisher to con- 
solidate which gave them an interest which they have not got now. 
The only interest suggested now is, that a right of proof of the 
joint against the separate estate may possibly be established. So 
far as I can judge of the grounds on which it is proposed to support 
that proof, it seems to me extremely doubtful whether it could be 
established or not, though I do not wish to say a word to prejudice 
the trustee in any way if he thinks favourably of the right of proof. 
It appears to me that primd facie the separate creditors are the 
persons whose opinion should be followed in respect of this com- 
promise. They are the persons primd facie interested, and as far 
as I can see they are the persons who in all probability will ulti- 
mately be the only persons interested. If I could see that the 
compromise was too advantageous to Messrs. Robinson & Fisher, I 
should not consent to it, even though the separate creditors might 
wish it to be carried out. But I do not find anything too favourable 
to Messrs. Robinson <fc Fisher : and I am also impressed with this 
fact : — that it is quite plain that this thing hanging about un- 
settled involves a great expense. The longer it goes on the less 
money there will be for the creditors, the more money for 
those persons whose claims do not arise out of any original 
relations entered into with the bankrupts, but out of the mere costs 
of the winding up. The longer the expenses go on, the less money 
for the creditors, and under those circumstances, I think it right to 
give my assent to the scheme. As to the question of costs, it was 
necessary that this matter should come again before the Court, and 
there seems to me no reason why the trustee or the estate should 
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1891. be visited with the costs. There will therefore be no order as to 

J^ B costs, inter partes. The trustee may take his costs of appearing 

A. & t. G. out of the estate, and Miss Clarke who is the nominal appellant 

RlDOWAT, ** 

Ex pabtb may have her costs out of the separate estate. 



Clahxb. 



Application allowed. 

Solicitors : Wontner d Son, for the separate creditors. 

O. E. Carpenter, for the trustee and the joint 

creditors. 
Lyne & Holman, for Messrs. Robinson & Fisher. 
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PRACTICE. 

In be HINCKS & RADCLIFFE, Ex paste THE Bwom 

BOARD OP TRADE. H Va/ohT" 

Williams. 
Bankruptcy Act, 1883, section 102, sub-section (5). 189i - 

Bankruptcy Rules, 1886, Rule 292. November 6th. 

Removal of trustee — Notice to deliver up books and papers — Non-compliance with 
notice — Application to Court to enforce obedience. 

Where a notice has been served by the Board of Trade upon a trustee 
who has been removed from office, to hand over all books, documents and 
papers relating to the estate, and the trustee fails to comply with such 
notice, the Court, on the application of the Board of Trade, will direct him 
to do so forthwith, and it is not necessary in order to move the Court that 
a definite order should have been made on the trustee by the Board of 
Trade. 



T, 



HIS was an Application by the Board of Trade for an order 
directing one Archibald John Darling, the late trustee in the 
bankruptcy, to deliver up to the senior official receiver all books, 
documents, papers, accounts and moneys in his possession relating 
to the bankrupt's estate. 

On April 80th, 1891, an order was made by the Board of Trade 
by which the respondent, A. J. Darling, was removed from the 
office of trustee of the bankrupt's estate, and notice was given to 
him to hand over to the official receiver all books, documents, &c, 
under Bule 292 of the Bankruptcy Bules, 1886, which provides 
that " Upon a trustee resigning, or being released or removed from 
his office, he shall deliver over to the official receiver, or, as the 
case may be,' to the new trustee, all books kept by him, and all 
other books, documents, papers, and accounts in his possession 
relating to the office of trustee." 

The respondent failed to comply with this request ; and on July 
7th, 1891, notice was given to him that an application would bo 



J 
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1891. made to the Court for an order upon him to deliver up the papers 

Inrb an ^ *° P a y ^ e C08 * 8 °f ^ e motion. 
Hincks & This application now came on for hearing. 

Kadcliffe, * *• ° 

Ex PARTS 

Thb Board jf u { r Mackenzie : for the Board of Trade. 

of Trade. 

The notice of motion asks that the late trustee may be ordered 
to deliver up the books and papers within seven days and to pay 
the costs. He does not appear to-day and I wish to call your 
Lordship's attention to one question. The Board of Trade merely 
served a notice on the trustee to deliver up these books and papers, 
and no definite order to do so was made by it. There may be some 
doubt as to whether a notice to deliver up is sufficient, or whether 
a definite order ought not to be made, and it is better that the 
practice should be settled. The question really is whether the 
notice of the Board of Trade is an " order or direction " within 
section 102, sub-section (5), of the Bankruptcy Act, 1888, which 
provides that, " Where default is made by a trustee, debtor or 
other person, in obeying any order or direction given by the Board 
of Trade, or by an official receiver or any other officer of the Board 
of Trade, under any power conferred by this act, the Court may, 
on the application of the Board of Trade, or an official receiver or 
other duly authorised person, order such defaulting trustee, debtor 
or person to comply with the order or direction so given : and the 
Court may also, if it shall think fit, upon any such application, 
make an immediate order for the committal of such defaulting 
trustee, debtor, or other person." 

Vaughan Williams, J. : 

Judgment I think that what has been done is sufficient. You may take an 

order in the terms asked for. 

Application allowed. 

Solicitor : The Solicitor to the Board of Trade, for the Board 

of Trade. 
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PRACTICE. 

In be DUNCAN, Ex pabte DUNCAN. Before 

Mr. Justice 

Bankruptcy Act, 1883, section 22, subsection (9), and section 57, sub-section (3). Williams. 

Bankruptcy Rules, 1886, Rules 117 and 337. 1891. 

Official receiver trustee — No committee of inspection — Employment of solicitor — November 6th. 
Sanction of Board of Trade. 

Where the official receiver is trustee in a bankruptcy without a com- 
mittee of inspection and desires to employ a solicitor to do any business in 
respect of the bankrupt's estate he must comply with the requirements of 
section 57 of the Bankruptcy Act, 1883, and Rule 117 of the Bankruptcy 
Rules, 1886, in the same manner as if he were an ordinary trustee and 
must obtain the sanction of the Board of Trade. 

The fact that by section 66 the official receiver is bound to act under the 
general authority and directions of the Board of Trade, and that Rule 337 
provides that where there is no committee of inspection any functions of 
the committee of inspection which devolve on the Board of Trade may, 
subject to the directions of the Board, be exercised by the official receiver, 
does not relieve the official receiver trustee from obtaining the sanction of 
the Board of Trade to such employment. 

Where the authority of the Board of Trade to the official receiver 
trustee to employ a solicitor was not produced to the taxing-master on the 
taxation of the solicitor's bill of costs, and a review of the taxation was 
applied for in consequence, the Court, following the course adopted in the 
case of In re Johnstone, Ex parte Singleton (see ante, VoL II. p. 206), 
allowed the matter to stand over with a view to the production of a 
certificate from the Board of Trade showing that the official receiver had 
direct instructions for the employment. 



T: 



HIS was an Application by the bankrupt to review the taxation 
of certain bills of costs amounting to upwards of £500, brought in 
by Messrs. Hatchett, Jones d Co., who had acted as solicitors for 
the official receiver as trustee in the bankruptcy. 

A receiving order was made against the debtor, Leslie Fraser 
Duncan, on September 8th, 1889, upon which he was adjudicated 
bankrupt, but his debts were subsequently paid in full ; and leave 
was given to him by Mr. Registrar Giffard to attend at the taxa- 
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1891. tion of the costs of Messrs. Hatcliett, Jones & Co. y which were 
IjTbe about to be paid by the official receiver. 

Duncan, Certain costs objected to were allowed by the taxing-master, but 
Duncan, an interim injunction was granted by Mr. Registrar Linklater 
restraining the official receiver from paying the costs until appli- 
cation could be made to the vacation judge who subsequently 
continued the injunction until after the present motion to review 
had been heard. 

The objection now gone into was an objection to the allowance 
of any sum beyond £250 for all the bills of costs on the ground 
that Messrs. Hatchett, Jones dt Co. were not duly authorised under 
section 57, sub-section (8), of the Bankruptcy Act, 1888, to do the 
work charged for, and that no copy of any resolution authorising 
the work was produced to the taxing-master. 

The official receiver was trustee without a committee of inspec- 
tion, in which case, by section 22, sub-section (9), of the Bank- 
ruptcy Act, 1888, " If there be no committee of inspection, any 
act or thing or any direction or permission by this Act autho- 
rised or required to be done or given by the committee may bo 
done or given by the Board of Trade on the application of the 
trustee." 

By section 57 " The trustee may, with the permission of the 
committee of inspection, do all or any of the following things . . . 
(8) Employ a solicitor or other agent to take any proceedings or 
do any business which may be sanctioned by the committee of 
inspection." 

But by the last clause of the section " The permission given for 
the purposes of this section shall not be a general permission to do 
all or any of the above-mentioned things, but shall only be a per- 
mission to do the particular thing or things for which permission is 
sought in the specified case or cases." 

By Rule 117 of the Bankruptcy Rules, 1886, it is further pro- 
vided that, " Before taxing the bill or charges of any solicitor, 
manager, accountant, auctioneer, broker, or other person employed 
by an official receiver or trustee, the taxing officer shall require a 
certificate in writing, signed by the official receiver or trustee, as 
the case may be, to be produced to him, setting forth whether any, 
and if so what, special terms of remuneration have been agreed to, 
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and in the case of the bill of costs of a solicitor! a copy of the iggi. 
resolution or other authority sanctioning the employment." IhZm 

On the taxation in the present case certain authorities were Duncan, 

Ex PABTB 

produced from the Board of Trade authorising certain costs to be Duncan. 
incurred in respect of the matters in the bills of costs, the total 
amount of these authorities representing a sum of £260, and the 
objection was taken that under those circumstances the taxing- 
master had no power to allow any further sum. 

Sidney Wool/, Q.C. (Ringwood with him) : for the applicant. 

In this case on the taxation certain authorities were produced 
from the Board of Trade authorising certain costs to be incurred 
on the matters in the bills of costs, and the total amount of those 
authorities is £250. Unless there was an authority produced to 
the taxing officer from the Board of Trade to incur the further 
costs allowed he had no jurisdiction to give them. The answer 
of the taxing-master to the objection was that the official receiver 
was trustee and committee of inspection, and that he considered 
the authorities given by him from time to time to Messrs. Hatchett, 
Jones <k Co. were sufficient compliance with section 57. But Rule 
117 is general in its terms and in all cases the taxing-master must 
have before him a copy of the resolution or authority sanctioning 
the employment. 

Muir Mackenzie : for Messrs. Hatchett, Jones & Co* 

The answer of the taxing-master to this objection is the right 
one. The official receiver was trustee and committee of inspection. 
He had authority from the Board of Trade for every step he took. 

[Vaughan Williams, J. : How do you get over section 57, sub- 
section (8) ?] 

The official receiver really had the sanction of the Board of 
Trade ; but farther I say that for the purposes of Messrs. Hatchett, 
Jones <t Co., it was not necessary for the official receiver to produce 
any particular authority or resolution. Under section 66 of the 
Bankruptcy Act, 1883, the official receiver is an officer of the 
Board of Trade, and is bound to " act under the general authority 
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1891. 



In 

Duncan, 

Ex PABTB 

Duncan. 



and directions of the Board of Trade." Further, by Role 387 of the 
Bankruptcy Rules, 1886, it is provided that " Where there is no 
committee of inspection any functions of the committee of inspec- 
tion which devolve on the Board of Trade may, subject to the 
directions of the Board, be exercised by the official receiver." 
When the official receiver is trustee he is not obliged to produce 
any particular authority. What takes place in cases where there 
is a trustee other than the official receiver without a committee of 
inspection and he wishes for an authority to do any certain thing 
under section 57, is, that the trustee goes to the official receiver 
who gives him the necessary permission. 



[Vaughan Williams, J. : You say that the official receiver need 
not produce authority. That may not shock one so far as regards 
section 57, sub-section (3), which deals simply with the employ- 
ment of a solicitor, but look at some of the other paragraphs of 
the section. Take, for instance, sub-section (6). Suppose the 
official receiver compromised a claim without authority, must it 
necessarily be upheld ?] 



Judgment. 



The question of a compromise came before the Court in the case 
of In re Johnstone, Ex parte Singleton (see ante, Vol. II. p. 206). 
In that case the objection was taken that the official receiver had 
not acted under the sanction of the Board of Trade, and the Court 
allowed the case to stand over in order that a certificate might be 
obtained shewing that he had acted with the permission and under 
the directions of the Board of Trade. In the present case the 
official receiver had authority from the Board of Trade for every 
step he took. 

Vaughan Williams, J. : 

It may be that the official receiver in this case had the direct 
authority of the Board of Trade, and so what I am about to say 
does not necessarily conclude this matter, but I certainly think 
that the permission of the Board of Trade must be obtained in 
cases such .as this. I do not agree with the construction which 
Mr. Muir Mackenzie seeks to put upon Rule 837 of the Bankruptcy 
Rules, 1886, and when the official receiver is trustee he must 
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comply with section 57 of the Bankruptcy Act, 1888, and Rule 117 i89i. 

of the Bankruptcy Rules, 1886, just the same as if he were an j^bm 

ordinary trustee and not the official receiver. Therefore, unless it Duncan, 

, i.ii ii.i Ex pA * TB 

can be shewn that something has happened which amounts to an Duncan. 

express direction of the Board of Trade, as in the case of In re 

Johnstone, Ex parte Singleton (see ante, Vol. II. p. 206), it must 

be shewn that there was permission in writing. Either it must be 

shewn that there has been compliance with the ordinary rules, or 

that there was an affirmative direction of the Board of Trade. 

Mr. Muir Mackenzie has now asked for an adjournment in order 

that the same thing may be done as was done in the case of In re 

Johnstone, Ex parte Singleton (see ante, Vol. II. p. 206). I will, 

therefore, allow the matter to stand over until Wednesday for that 

purpose in order that, if possible, evidence may be got of the direct 

instructions of the Board of Trade. 

Solicitors : Leggatt, Rubinstein dc Co., for the applicant. 
Hatchett, Jones <k Co., for the solicitors. 

Note. — Owing to the absence of Mr. Justice Vaughan Williams 
on Circuit this case did not again come before the Court during the 
present Michaelmas Sittings. 
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PEACTICE. 

C S»? F In re DOWNING, Ex parte MARDON. 

ArrEAL. 
the Master Bankruptcy Ad, 1883, section 104. 

of the Hoy I.R. 

Lopes, L. J. Appeal — Abandonment of appeal — Application for leave to vnUuiraw — Form of 
K at, L.J. order — Dismissal of appeal. 

1891. 

*— r— ' Where after an appeal has been lodged the appellant desires to abandon 

Nov. 13/A. bis appeal the proper form of order is that the appeal be dismissed with 

costs : and the Court will not allow an order to be drawn np in form that 
the appeal has been withdrawn. 



T, 



HIS was an Appeal by a creditor from an order made by Mr. 
Registrar Hope by which he discharged a warrant which had been 
issued for the arrest of the debtor. 

The debtor had since gone abroad, and the appellant desired to 
abandon his appeal, it being admitted that he mast pay the costs 
of it. 

The only question now was, whether the order should give the 
appellant leave to withdraw his appeal, or whether it should be in 
form a dismissal of the appeal with costs. 

Ringwood : for the appellant. 

I ask for leave to withdraw this appeal on payment of the costs 
of the respondent down to October 28rd last, on which day notice 
of withdrawal was given to him. The respondent objects to this 
and says that the appeal must be dismissed with costs. 

[Kay, L.J. : You could not withdraw an appeal in that way. 
You must come to the Court.] 

What was asked was that the respondent should give a written 
consent to the withdrawal and the matter would then be mentioned 
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to the Court on a small brief delivered to one counsel on each side. 1891. 
The twenty-one days allowed by Rule 180 during which an appeal j^Tin 
may be brought have elapsed, and there is no danger of another Downing, 

 PARTB 

appeal being brought. The facts are that a bankruptcy notice was Maroon. 
issued against the debtor and it was then found that he had taken 
a ticket for Australia. An application was made to the registrar 
for the arrest of the debtor and a warrant was issued, but on a 
subsequent application the registrar discharged the warrant, and 
against that order the present appeal was lodged. It was then 
found that the debtor had gone to Australia, and it was useless to 
go on. The question of withdrawing the appeal or having it dis- 
missed is important because the debtor has commenced an action 
against the appellant for malicious prosecution and it will prejudice 
the appellant's case before the jury if it should appear that his 
appeal has been dismissed and dismissed with costs. 

[Lopes, L.J. : I should not allow that to come before the jury 
if I were trying the case.] 

[The Master of the Rolls : Even if it did come before the 
jury there would be nothing to prevent your shewing that the 
appeal had been dismissed on the appellant's own application and 
with his consent, without the merits being gone into. As a matter 
of fact it seems to me that the appellant would be in a worse 
position if he were allowed to withdraw, because what could be 
said then would be that he maliciously brought the appeal and 
then got frightened and withdrew it.] 

I think it is a common practice for leave to withdraw the appeal 
to be given. In the Annual Practice, 1892, at page 929, it is 
stated : — " An appeal once set down cannot be withdrawn or dis- 
missed merely by consent of the parties, but an application to the 
Court isnecessary. The Court will not necessarily require the reasons 
for withdrawing to be given, but in some cases it will do so." I 
have given my reasons. The appellant does not want to prejudice 
the other side in any way, but he wants leave to withdraw the 
appeal and not to have it dismissed. Coming before a common 
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1891. jury in an action for malicious prosecution he prefers to have it 

Downing, 

EX PARTS 

Ma&doh. [Kay, L.J. : Surely the order must always be that the appeal 
was dismissed ?] 

[The Master of the Bolls : The order is always drawn up to 
dismiss the appeal.] 

Witt : for the debtor was not called upon. 

The Master of the Bolls (Lord Esher) : 

Judgment The order must be drawn up in the ordinary form. We cannot 

invent a new form because this appellant appears to be unnecessarily 
frightened. 



Lopes, L.J., and Kay, L.J., concurred. 



Order accordingly, 



Solicitors : H. Bentwitch, for the appellant. 

Ranger, Burton <& Co. for the debtor. 
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PRACTICE. DIVISIONAL 

COURT. 

In re MICHAEL, Ex parte MICHAEL. Before 

Vaughan 
Williams, J., 
Bankruptcy Act, 1883, section 4, tub-section 1 (a), and 

Hknn 
Act of bankruptcy — Execution by debtor of deed of assignment — Petition by Collins, J. 

creditor — Assent, acquiescence or submission by creditor to deed — Proof of 1891. 
assent or acquiescence — Appeal by party not appearing in Court below, ^ov 18th 

Where a creditor has assented to, acquiesced in, or submitted to a deed 
of assignment executed by the debtor in favour of his creditors, he cannot 
afterwards rely upon the execution of such deed as an act of bankruptcy. 

When the objection is taken to a petition presented by a creditor, that 
such creditor has assented to, acquiesced in, or submitted to a deed of 
assignment relied upon as the act of bankruptcy, the onus is on the 
person raising the objection to establish such assent, acquiescence, or sub- 
mission. 

If the allegation is an acquiescence or submission after the deed is 
executed stronger proof will in general be required than where ac- 
quiescence before execution is alleged. 

In order to support an allegation that the creditor has acquiesced in or 
submitted to the deed, it is not sufficient to show merely that such creditor 
had notice of its execution ; but it must also be shown that he inten- 
tionally took advantage of the deed having been executed. 

The Court will not lay down a general rule in bankruptcy that where 
a party bringing an appeal has not appeared at the hearing in the Court 
below the proper course is to apply for a re-hearing. 



T 



HIS was an Appeal by the debtor and one James Fielding, the 
trustee under a deed of assignment executed by the debtor in 
favour of his creditors, from a receiving order which had been 
made against the debtor in the County Court at Bangor. 

Muir Mackenzie : for the appellants. 
Herbert Reed : for the petitioning creditors. 

Herbert Reed : 

I have an objection to this appeal which is in the nature of a 

M.B.— VOL. vni. X 
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1891. preliminary objection. The appellants are the debtor and the 

In "re trustee of a creditor's deed, the execution of the deed being the 

Michael, ac t of bankruptcy. Neither of the present appellants appeared in 

Michael, the County Court. The receiving order was made on proof of the 

act of bankruptcy and this appeal is sought to be supported by 

new evidence which is contained in several affidavits. The rule of 

the Queen's Bench Division is that if a person does not appear on 

the hearing in the Court below his proper course is to apply for a 

re-hearing, in which case cross-examination can take place and 

great delay is avoided. In this case the order was made in June, 

and if there had been a re-hearing it would have been disposed of 

at any rate by August. We are now in November and if the 

appeal goes on witnesses must be examined before this Court, 

which is an inconvenience. When parties do not appear in the 

Court below they ought to apply to rehear. 

Vaughan Williams, J. : 

Speaking for myself I do not agree with you, Mr. Reed. The 
rule you state may be a convenient rule in cases other than 
bankruptcy cases. But an adjudication in bankruptcy affects not 
only the bankrupt but also other people. The title of this man 
and the property of that man and all sorts of persons are affected. 
If you ask me to lay down a rule that no person is to appeal 
unless he was a respondent on the first hearing I cannot agree 
with it. 

Henn* Collins, J. : 
I am of the same opinion. 

Muir Mackenzie : 

The receiving order was made against the debtor on June 19th, 
1891, and the ground on which it is now sought to set it aside is 
that the petitioning creditors were themselves privy to the deed of 
assignment executed by the debtor on May 6th, 1891, and were 
therefore precluded from relying upon it as an act of bankruptcy. 
The debtor was a draper carrying on business in Anglesey and in 
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April, 1891, finding himself in embarrassed circumstances, he 1^9 lt 
consulted Mr. Fielding, an accountant, who investigated his j^^ 
position and subsequently went with the debtor to Manchester for Michael, 
the purpose of seeing his principal creditors. Amongst others Michael. 
they called upon Messrs. Thorpe dt Co. who are the present 
petitioning creditors, and saw a Mr. Oldham, a partner in that 
firm, when it was arranged that a person should be sent down 
from Manchester to make a further investigation of the debtor's 
position with a view to the preparation of a statement of affairs. 
Certain of the other principal creditors, however, required that a 
general meeting should be at once held and a notice was accord- 
ingly sent out by the solicitor of the debtor summoning a meeting 
of creditors for May 6th, 1891, at Rhyl. This meeting took 
place and a resolution was then passed accepting a composition of 
10b. in the pound to be paid in four equal instalments, the debtor, 
in default of other security, to execute an assignment of his 
property for the benefit of the creditors, Mr. Fielding and a Mr* 
Jones, of Manchester, to be trustees under such deed. The 
petitioning creditors were not present at this meeting, having been 
delayed on the railway, but they arrived at Rhyl on the afternoon 
of the same day accompanied by a Mr. Ryan, an accountant of 
Manchester, representing certain other creditors who have also 
joined in the present petition, and the allegation of the debtor is 
that a long interview took place between the petitioning creditors 
and Mr. Fielding and the debtor, at which the whole matter was 
discussed and the assignment approved subject to Mr. Ryan being 
made a trustee. It is also alleged that instructions were then 
given to Mr. WUliam Davis, a solicitor at Rhyl, to prepare the 
deed of assignment conveying the whole of the debtor's property 
to the trustees, but it was understood that the deed was not to be 
registered until the last of the seven days allowed in order to 
enable the debtor to find some other security if he could. The 
debtor failed to find other security and the deed was accordingly 
executed by him, by Mr. Fielding as trustee, and by one other 
creditor. After May 6th considerable correspondence passed 
between Mr. Fielding and the petitioning creditors, which, I 
contend, shows they were privy to the deed : and there was also 

x 2 
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1891. an interview in Manchester on May 14th, 1891, on which I rely. 

IiPm ^ty contention is that the petitioning creditors were privy to the 

Michael, deed which constituted the act of bankruptcy and therefore cannot 

Ex PARTI r * 

Michasl. avail themselves of it. They were privy to the deed by what took 
place on May 6th after the meeting and I strengthen that by the 
correspondence and by what took place on May 14th. The case 
comes within the principle laid down by Lord Cairns in Ex parte 
Stray, In re Stray (L. R 2 Ch. App. 874). In that case "A 
debtor having called his creditors together proposals were made as 
to a composition. The creditors insisted on an assignment of the 
debtor's property to trustees for their benefit. He refused to 
make it, but, after the meeting had broken up, he executed such 
an assignment. G., one of his creditors, was present during the 
preparation of this assignment, and, though he denied having 
been present at its execution, the Court came to the conclusion 
that he had acquiesced in its being executed, and taken a benefit 
under it by having the property protected from execution. It 
was held that G. could not avail himself of the deed as an act of 
bankruptcy, although it might be that he had not so far assented 
to it as to be bound by its provisions." The present case is in 
many respects very similar to that and here also the petitioning 
creditors took advantage of the protection afforded by the deed to 
the estate against execution creditors. Two writs had been issued 
against the debtor. 

[Mr. Jamez Fielding, the trustee under the deed, and Mr. 
William Davis, the solicitor by whom it was prepared, were 
called as witnesses and cross-examined.] 

Herbert Reed : 

The petitioning creditors deny that they ever assented to this 
deed of assignment. As a matter of fact creditors in that trade 
will never accept a creditor's deed in which the nominee of the 
debtor is trustee. No notice has been given to the petitioning 
creditors to attend for cross-examination and their affidavits are 
perfectly clear. There is no proof whatever of any assent to the 
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deed so as to preclude them from relying upon it as an act of bank- 1891. 
ruptcy. (Counsel referred to In re Tanenberg <t Sons, Ex parte £J^ 
Perrier, see ante, Vol. VI. p. 49.) Michael, 

' r ' EX PARTB 

Michael. 

Vaughan "Williams, J. : 

If Mr. Mackenzie could make out here that the petitioning Judgment, 
creditors had assented to, acquiesced in or submitted to the deed 
of assignment I should entirely agree with him that he would 
bring this case within the principles laid down by Lord Cairns in 
Ex parte Stray, In re Stray (L. R 2 Ch. App. 874), which after 
all are only principles which were well i established by the Lords 
Justices in Ex parte Alsop, In re Rees (1 De G. F. & J. 289). 
But according to my mind the onus is on Mr. Mackenzie to 
establish that there was such assent, acquiescence or submission, 
and here the evidence wholly fails to establish anything of the 
sort. 

I do not propose to go through all the earlier stages of this trans- 
action. To my mind it is perfectly clear that there is no ground at 
all for the suggestion that previous to the day of the meeting on 
May 6th, there was any assent by the petitioning creditors to the 
proposed deed. Therefore all I have to deal with at first is the 
suggested assent at the interview which took place after the meeting 
of creditors between Mr. Oldham, Mr. Ryan, Mr. Fielding and the 
debtor. Now I will deal first with the question whether there was 
an actual assent. It is asserted that actual instructions were given 
by Ryan and Fielding, with the acquiescence of Mr. Oldham, to 
Mr. Davis, the solicitor, to prepare this deed of assignment. If 
that fact were established no question of law could arise, for if 
that happened it was plain that these petitioning creditors actually 
assented to the deed. If they gave instructions for the preparation 
of the deed and never withdrew those instructions and the deed 
was afterwards executed no doubt they assented to it. Something 
was said in argument with regard to the very inchoate condition 
in which the plans and proposals of the debtor were at this time, 
and as to the uncertainty of how far his creditors assented to the 
proposals. I agree that the mere fact that the affairs of the debtor 
were in a chaotic condition does not necessarily prevent the creditors 
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PRACTICE. 

DI court. AL In re PINFOLD, Ex pabte PINFOLD. 

Before 
WttUAM^J Bankruptcy Act, 1883, tectum 20. 

AND 

Hbnn Adjudication of bankruptcy — Failure of creditors to accept and confirm scheme — 
Collins, J. Application for delay — Discretion of court to refuse to adjudicate — Costs, 

„ ^T*.... Notwithstanding the words of section 20 of the Bankruptcy Act, 1883, 

November IBth \ * v J 

and 19th. which provides that if the requirements of that section are not complied 

with the Court u shall adjudge the debtor bankrupt/' it would seem that 
the Court has still a discretion in certain cases to refuse to grant adjudica- 
tion : — as, for example, if adjudication is asked for an improper purpose, 
or in cases similar to those where if an adjudication had once been made 
the Court would have entertained an application to annul the adjudication 
on the ground that it ought never to have been made. 

But where adjudication was granted by the County Court Judge on the 
failure of the creditors to accept and confirm a scheme of arrangement 
within the time limited by the Act, on the ground that under the circum- 
stances he had no discretion to refuse to adjudicate merely for the purpose 
of delay in order that it might be seen whether some fresh arrangements 
could be made. 

Held: — That the order of adjudication was rightly made : that the 
scheme of the Bankruptcy Act provided that after a receiving order had 
been made against a debtor the creditors should have the statutory oppor- 
tunity of deciding whether they desired an adjudication ; and that the 
County Court judge had no discretion to give the creditors a fresh 
opportunity beyond that given to them by section 20, and had no dis- 
cretion to refuse to adjudicate simply for the purpose of delay so as to 
give the creditors a fresh opportunity of determining the questions as to 
the administration and realisation of the debtor's property. 



T: 



HIS was an Appeal from an order made by the Judge of the 
County Court at Coventry by , which he adjudged the debtor 
bankrupt. 

The case raised an important question as to the discretion 
granted to the Court under section 20 of the Bankruptcy Act, 1883, 
in adjudging a debtor bankrupt on the failure of the creditors to 
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accept a composition or scheme of arrangement within the time isoi. 
limited by the Act. j ~^ 

Section 20 provides : — " (1) Where a receiving order is made Pi»f°li>» 

X!iX PARTS 

against a debtor, then, if the creditors at the first meeting or any Pinfold. 
adjournment thereof by ordinary resolution resolve that the debtor 
be adjudged bankrupt, or pass no resolution, or if the creditors do 
not meet, or if a composition or scheme is not accepted or approved 
in pursuance of this Act within fourteen days after the conclusion 
of the examination of the debtor, or such further time as the Court 
may allow, the Court shall adjudge the debtor bankrupt; and 
thereupon the property of the bankrupt shall become divisible 
among his creditors and shall vest in a trustee." 

A receiving order was made against the debtor Pinfold in the 
Coventry County Court on July 10th, 1889. The debtor appealed 
from this order but the appeal was dismissed. 

On December 12th, 1889, the first meeting of creditors was held 
but was adjourned from time to time until November 25th, 1890, 
when the debtor submitted a scheme of arrangement which was 
then accepted by the creditors. 

On March 23rd, 1891, the public examination of the debtor was 
closed and in May, 1891, an application was made by the official 
receiver to the County Court under section 20 to adjudge the 
debtor bankrupt, when it was pointed out that no second meeting 
of creditors had been called to confirm the scheme as was required 
by section 18 of the Bankruptcy Act, 1883. 

The County Court judge reserved his judgment on the applica- 
tion, and the second meeting was held, but the scheme fell through, 
no resolution being come to. 

In June, 1891, the County Court judge accordingly adjudged 
the debtor bankrupt; and from that order the debtor now appealed. 

Crawford : for the debtor. 

The County Court judge made the order asked for solely because 
he was of opinion that by the words of section 20 it was obligatory 
on him to do so. He himself said that if he had had a discretion 
in the matter he should have allowed further delay in order to see 
if some other arrangements could not be made. The words of his 
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1891. judgment were : " I am of opinion that nnder tho circumstances I 

^^ have mentioned section 20 makes it obligatory on me to make the 

Pinfold, order. At the same time I am bound to say that if I had a discretion 

Ex PASTE 

Pinfold, in the matter I should have allowed further delay, for I think that the 
almost certain result of this order will be that the creditors will get 
nothing, whereas, if further time were allowed, they would have a 
better though still a slight chance of a dividend. But I conceive 
that the words of section 20 leave me — unless I palter with them 
in a way I think I ought not to do— no discretion in the matter." 
My contention is that the County Court judge had a greater 
discretion than he appeared to think he had by his judgment. He 
thought he was bound by the word " shall." All that the debtor 
is asking for is some delay. Negotiations are in progress which if 
carried through may result in certain property of the debtor being 
sold for mining purposes thereby enabling the creditors to be paid 
their debts in fulL If the adjudication goes on the creditors will 
probably get nothing. Notwithstanding the word "shall" in 
section 20 if there are circumstances which will justify a delay the 
Court is not bound to make an order of adjudication. In the case 
of In re Reed, Bowen d Co., Ex parte the Official Receiver (see 
ante, Vol. IV., p. 225 : L. R. 19 Q. B. D. 174 : 56 L. J. Q. B. 447 : 
56 L. T. 876 : 35 W. R. 660), the present Master of the Rolls 
said " The order which the registrar was asked to make was an 
order which if the facts were made out, he was bound and obliged 
to make judicially unless he was entitled for good reason to adjourn 
the proceedings. By section 20 of the Bankruptcy Act, 1888, if it 
be true that a composition or scheme is not approved within four- 
teen days after the examination of the debtor or such further time 
as the Court may allow, * the Court shall adjudge the debtor bank- 
rupt.' By section 109 the Court may at any time 'for sufficient reason 
make an order staying the proceedings under a bankruptcy peti- 
tion.' But the Court is not entitled to stay the proceedings except 
for a sufficient reason, and if there is no sufficient reason and the 
facts in support of the petition are made out, the registrar would 
be wrong if he did not adjudge the debtor a bankrupt." That 
would seem to mean that if there is sufficient cause for an adjourn- 
ment the Court has power to grant it. That there was sufficient 
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cause for delay here is plain because the County Court judge said i89l. 
that if he could he would delay the order. (Counsel also referred ^^ 
to Ex parte McCuUoch, In re McCuUoch, L. R. 14 Ch. Div. 716 : Pw»old, 
48 L. T. 161 : 28 W. R. 985. Ex parte King, In re Daviea, L. R Pin jold. 
8 Ch. Div. 461 : 54 L. J. Bank. 159 : 25 W. R. 289 : Ex parte 
Brigatock, In re Brigatock, L. R. 4 Ch. Div. 848 : 46 L. J. Bank. 
159 : 85 L. T. 881 : 25 W. R. 262 : Ex parte Griffin, In re Adams, 
L. R. 12 Ch. Div. 480 : 48 L. J. Bank. 107 : 41 L. T. 515 : 28 
W. R. 208.) 

Sir Edward Clarke, Q.C., Solicitor General (Muir Mackenzie 
with him) : for the official receiver were not called upon. 

Vaughan "Williams, J. : 

In my opinion we ought to support here the order of the learned Judgment. 
County Court judge. It has been said that the judgment of the 
learned County Court judge means that the word " shall " used in 
section 20 is a word which takes away from the County Court judge 
in all cases his discretion and leaves him no choice but upon proof 
that the creditors have failed to confirm a resolution within the mean- 
ing of the words of section 20 to adjudicate the debtor a bankrupt. 
If that is the construction which the learned County Court judge puts 
upon the section, I, speaking for myself, should certainly hesitate 
long before I came to the conclusion that that was a right construc- 
tion, and I should hesitate to adopt that view although it had been 
the view adopted by so learned a lawyer, and one for whom I have 
so high a respect as I have for Sir Richard Harrington. But I do 
not think myself that the learned County Court judge's judgment 
does necessarily bear that meaning ; nor do I think even if it does 
bear that meaning that we here have necessarily to decide whether 
or not that is the true construction. What we have to decide in 
the present case is, whether the learned County Court judge had 
any discretion in the circumstances of the case which was before 
him. The learned County Court judge was not asked to refrain from 
adjudicating here on any of those many equitable grounds on which 
the Court from time to time has refused adjudication — grounds 
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1891. which I think may very well be classified and very well tested by 

Inks Ba yi n g that they are always grounds upon which if an adjudication 

Pinfold, had once been made, the Court would have entertained an applica- 

EX FAKTB . " 

Pinfold, iaon to annul the adjudication on the ground that it ought never to 
have been made. But this was not one of those cases, and we are 
in no way deciding here that in such a case the Court would not 
have jurisdiction to refuse to adjudicate. What was asked here of 
the County Court was that the County Court would hold its hand 
and refrain from adjudicating in order that the proceedings might 
be delayed in order that the creditors might have a fresh oppor- 
tunity of considering what course they would like to have taken in 
the administration 'of the debtor's estate or its realization. That 
is what was asked. 

Now, if the scheme of the Bankruptcy Act is looked at, I think 
the intention was that the Court having first determined that the 
case was a proper case for adjudication would order, not an adjudi- 
cation, but a receiving order in order that the creditors may have 
the statutory opportunity of deciding whether or not they wished 
for an adjudication. That being so, this section 20 prescribes 
what is that statutory opportunity, and it says that if the creditors 
do not avail themselves of that statutory opportunity, then an 
adjudication shall follow, and in my opinion the learned County 
Court judge had no discretion and rightly said he had no discre- 
tion, to give the creditors a fresh opportunity beyond that oppor- 
tunity which is given to them by section 20. If any ground had 
been suggested to the County Court judge such as that which was 
relied on in the cases cited it may very well be that the learned 
County Court judge would have had a discretion. But I think that 
he had no discretion to refuse to adjudicate simply for the purpose 
of delay so as to give the creditors a fresh opportunity of determin- 
ing these questions as to the administration and realization of the 
debtor's property. 

I only wish to add this, that no hardship is inflicted upon the 
creditors by thus holding because if the adjudication goes and it 
should presently turn out that the debtor's estate can be realized 
for the benefit of the creditors in some extremely advantageous 
way by reason of the geological advantages afforded by his property, 
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the statute affords the creditors ample opportunity of coming i89i. 
together, expressing their opinion and getting their opinion carried j^ilm 
out by the order of the Court even after adjudication. Pinfold, 

* "Ex PAHTB 

Pinfold. 

Henn Collins, J. : 

I am of the same opinion. Mr. Crawford's argument is that the 
learned County Court judge has decided this case as he did decide 
it on the ground that section 20 gav6 him no discretion, and Mr. 
Crawford's argument is " If I prove that there is a discretion the 
learned County Court judge is wrong." I think Mr. Crawford in 
his very clear and pointed argument has failed to impale the Court 
on the dilemma which he sought to impale us upon. It seems to 
me quite possible that there may be a discretion in the learned 
County Court judge, and yet he is perfectly right in saying, as he 
has said, that in the circumstances of this case he had no discre- 
tion because that is all the learned County Court judge has said. 
He say 8 after going through all the facts, " I am of opinion that 
under the circumstances I have mentioned, section 20 makes it 
obligatory on me to make the order." 

Now it may very well be that the absolute words of section 20 
" the Court shall adjudge " are to be read in the same way as 
the equally absolute words of the section of the earlier Act were 
read in the cases Mr. Crawford has called attention to. In Ex 
parte McCvlloch, In re McCulioch (L. R. 14 Ch. Div. 716), Lord 
Justice James says, " It is not necessary for us to say that in every 
case the words of section 8 ' shall be adjudged bankrupt/ make 
the adjudication so clearly ex debito justitia that the Court has no 
discretion in the matter. The Chief Judge has pointed out that 
notwithstanding those wordB the Court retains its old jurisdiction 
to refuse to make a man bankrupt for an improper purpose, and to 
annul an adjudication when the justice and the convenience of the 
case requires it." 

Now the learned County Court judge's mind here was not 
directed to a case of any attempt to procure an adjudication for 
an improper purpose ; neither is it suggested that there was any- 
thing unjust in the adjudication. It is merely suggested that the 
creditors would have been better advised to have done something 
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1891. other than they did do, and possibly if they had a larger oppor- 
Ixbe tnnity they might reconsider their position. Bat that is precisely 
Pinfold, the very class of case which the Legislature has thought fit to deal 
Pinfold, with, and to deal with absolutely, and in a case of that sort it has 
withdrawn from the Court any further discretion in the matter, sub- 
ject, as my learned Brother has pointed out, to the after-procedure 
which enables the Court to do full justice by the terms of a scheme 
which may be proposed afterwards. Therefore there can be no real 
injustice of any kind by allowing the machinery of the Court to act 
as the Legislature intended. I am therefore of opinion that the 
learned County Court judge was perfectly right in this case, and 
that this appeal ought to be dismissed. 

Sir Edward Clarke, Q.C. : 

I have to make an application to your Lordships with regard to 
the costs in this case. The facts are somewhat peculiar. The 
solicitors instructing my learned friend who have filed affidavits in 
this matter were themselves creditors of the estate for £466, and 
appeared on the occasion of this order being made. They were 
represented, but they are not the solicitors of the bankrupt. Now 
they have taken up the matter and appealed to this Court purport- 
ing to act as solicitors to the bankrupt. They are really creditors 
and are not the bankrupt's solicitors in the bankruptcy, and I 
should ask your Lordships to order that they shall be personally 
liable for the costs in this matter, or such client as my learned 
friend says he appears for. 

Crawford : I appear for the bankrupt. 

Sir Edward Clarke, Q.C. : 

My learned friend appears for the bankrupt, but he is instructed 
by solicitors who themselves are creditors of the estate. They are 
not acting for the bankrupt in the bankruptcy proceedings, but 
were represented individually as creditors. The effect of the costs 
of this is, of course, to diminish the estate, and I submit it is not 
fair that one creditor because he is a solicitor should interpose in 
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the name of the bankrupt, escaping all responsibility for costs. I 1891. 
ask for an order to be made against the bankrupt and the solicitors j^^ 

jointly. Pwfold, 

J J EX PARTS 



PlNTOLD. 



Vaughan Williams, J. : 

We need not trouble you, Mr. Crawford. We do not think we 
ought to make the order asked for. 

Appeal dismissed. 

Solicitors : 

Arnold Williams A Co., for the appellant. 
The Solicitor to the Board of Trade, for the official 
receiver. 
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DIGEST OF CASES BEPOKTED IN THIS VOLUME. 



ACT OP BAHtKBJTPTCY—Notice o/.]— Where a solicitor, with the consent of 
the client, puts his managing solicitor in his place to conduct and manage the 
matter which the solicitor was retained to conduct, notice of an act of bank- 
ruptcy to the managing clerk will be notice to the solicitor. But, apart from 
any question of substitution, the mere fact that a man is a managing clerk will 
not constitute notice of an act of bankruptcy to him notice to his principal. In 
re Ashton, Ex parte McGovoan p. 72 

Non-compliance with Bankruptcy Notice—Time."] — The act of bankruptcy com- 
mitted by a debtor by reason of his non-compliance with a bankruptcy notice 
duly served on him under section 4, sub-section 1 (g), of the Bankruptcy Act, 
1883, is complete at the last moment of the seven days allowed to him by the 
section to comply with the requirements of such notice. 

On November 20th, 1890, a bankruptcy notice was served upon the debtor ; 
and on December 4th, 1890, a petition in bankruptcy was presented against him. 
On January 2nd, 1891, the debt of the petitioning creditor was paid and the 
petition was dismissed ; but on February 7th, 1891, a bankruptcy notice was 
served upon the debtor by another judgment creditor, upon which a petition 
was presented on February 28th, 1891, and a receiving order made. On the 
application of the official receiver it was subsequently held by the County Court 
judge that the act of bankruptcy committed by the non-compliance of the 
debtor with the bankruptcy notice served on him on November 20th, 1890, 
must be taken to have occurred on November 28th, 1890, and that the petition 
filed on February 28th, 1891, being within three months from that date, the 
money paid in settlement of the first petition must be re-paid. 

Held : That the act of bankruptcy committed by the non-compliance with 
the bankruptcy notice served on November 20th, 1890, was complete at the last 
moment of November 27th, 1890 ; that at any time on November 28th, 1890, a 
bankruptcy petition might have been presented against the debtor founded on 
that act of bankruptcy ; and that that being so, the petition presented on 
February 28th, 1891, was not within the three months. In re Maud, Ex parte 
Townend p. 144 

Non-compliance with Bankruptcy Notice— Subsequent Payment of Debt]— The 
act of bankruptcy committed by a debtor by reason of his non-compliance with 
the requirements of a bankruptcy notice duly served on him under section 4, 
sub-section 1 (g), of the Bankruptcy Act, 1883, is not purged by payment of the 
judgment debt ; but a bankruptcy petition founded on that act of bankruptcy 

M.B. — VOL. VIII. Y 



822 DIGEST OP CASES. 

may be presented by another creditor at any time within three months after its 
commission, although the debt of the creditor by whom the bankruptcy notice 
was served has been paid. In re Powell, Ex parte Powell . . .p. 178 

Notice of suspension of Payment of Debts,] — It is not to be inferred because by 
section 4, sub-section 1 (/), of the Bankruptcy Act, 1883, a debtor commits an 
act of bankruptcy " if he files in the Court a declaration of his inability to pay 
his debts," that a statement by a debtor to any of his creditors which in sub- 
stance declares "his inability to pay his debts" can in no case amount to a 
notice "that he has suspended or that he is about to suspend payment of his 
debts " within sub-section 1 (h) of the same section. 

A declaration of his inability to pay his debts may be made by a debtor to 
one or more of his creditors in such a form and under such circumstances as to 
amount to a notice of suspension under section 4, sub-section 1 (h), of which 
advantage may be taken by a creditor as an act of bankruptcy. 

Neither is it necessary in order to amount to a " notice of suspension " within 
the meaning of the section that it should be a notice of permanent stoppage of 
payment ; but notice of temporary suspension of payments de facto whether in 
circumstances which might make it possible to resume them or in circum- 
stances which might make that impossible, is sufficient to constitute an act of 
bankruptcy. 

A circular letter was sent by a debtor to all his creditors in the following 
form — " Being unable to meet my engagements as they fall due, I invite your 
attendance at the Guildhall Tavern on Wednesday next at 3 p.m., when I will 
submit a statement of my position for your consideration and decision." 

Held : That the circular amounted to a notice of suspension within section 4, 
sub-section 1 (h), of the Bankruptcy Act, 1883 ; and that a receiving order was 
rightly made against the debtor on the petition of a creditor founded upon the 
circular as an act of bankruptcy. Crook v. Morley . . . .p. 227 

Execution of Deed of Assignment] — When a creditor has assented to, acquiesced 
in, or submitted to a deed of assignment executed by the debtor in favour of 
his creditors, he cannot afterwards rely upon the execution of such deed as an 
act of bankruptcy. 

When the objection is taken to a petition presented by a creditor that such 
creditor has assented to, acquiesced in, or submitted to a deed of assignment 
relied upon as the act of bankruptcy the onus is on the person raising the 
objection to establish such assent, acquiescence or submission. 

If the allegation is an acquiescence or submission after the deed is executed, 
stronger proof will in general be required than where acquiescence before 
execution is alleged. 

In order to support an allegation that the creditor has acquiesced in or sub- 
mitted to the deed it is not sufficient to show merely that such creditor had notice 
of its execution ; but it must also be shown that he intentionally took advantage 
of the deed having been executed. In re Michael, Ez parte Michael • p. 305 

Payment of Money to Creditor with knowledge of] — After an act of bankruptcy 
had been committed by the debtor his solicitor called upon the solicitor for the 
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appellants who were creditors haying knowledge of the act of bankruptcy, and 
informed him that a sum of money had been provided by a third party to be 
paid to the debtor's pressing creditors. An arrangement was thereupon come 
to for payment of 2702. to the appellants on certain terms, which sum was on 
the same day paid to the appellants' solicitor by cheque drawn by the debtor's 
solicitors on their own banker, he being again assured in answer to special 
enquiry that the money was not the debtor's but that a friend was finding it. 
The debtor was subsequently adjudicated bankrupt, and repayment of the 
money was claimed by the trustee. 

Held: That the money in question was advanced to the bankrupt for the 
special purpose of enabling his pressing creditors to be paid and was impressed 
with a trust for that purpose ; that it never became the property of the bank- 
rupt ; and that the trustee was not entitled to demand repayment. In re 
Rogers, Ex parte Holland & Hannen p. 243 

ACTION — Against Bankrupt] — After the pleadings had closed the defendants 
in the action became bankrupt, but their trustee subsequently consented to the 
action being tried out in the ordinary way in the Queen's Bench Division and 
not before the Bankruptcy Judge, and he appeared by counsel at the trial and 
contested the plaintiff's claim. No order making the trustee a party to the 
action was, however, obtained by the plaintiffs under Order XVII., Rule 4, of 
the Bules of the Supreme Court, 1883 ; and judgment having been given in the 
action in favour of the plaintiffs with costs against the trustee, the objection 
was taken that the Court had under the circumstances no jurisdiction to order 
the trustee to pay the costs. 

Held : That the trustee by electing to go on with the action, and by appearing 
at the trial had waived any irregularity there might be in not obtaining an 
order to make him a party : that of his own free will he had made himself a 
party to the action : and that the Court had, therefore, jurisdiction to make an 
order upon him for the costs. School Board for London v. Wall Brothers . p. 202 

ADJUDICATION OP BANKRUPTCY.]— Notwithstanding the words of sec- 
tion 20 of the Bankruptcy Act, 1883, which provides that if the requirements 
of that section are not complied with, the Court "shall adjudge the debtor 
bankrupt," it would seem that the Court has still a discretion in certain cases to 
refuse to grant adjudication : — as, for example, if adjudication is asked for an 
improper purpose, or, in cases similar to those where if an adjudication had 
once been made the Court would have entertained an application to annul the 
adjudication on the ground that it never ought to have been made. 

But where adjudication was granted by the County Court judge on the 
failure of the creditors to accept and confirm a scheme of arrangement within 
the time limited by the Act, on the ground that under the circumstances he 
had no discretion to refuse to adjudicate merely for the purpose of delay in 
order that it might be seen whether some fresh arrangements could be made. 

Held : That the order of adjudication was rightly made : that the scheme of 
the Bankruptcy Act provided that after a receiving order had been made 
against a debtor the creditors should have the statutory opportunity of deciding 
whether they desired an adjudication ; and that the County Court judge had 
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no discretion to give the creditors a fresh opportunity beyond that given to 
them by section 20, and had no discretion to refuse to adjudicate simply for the 
purpose of delay so as to give the creditors a fresh opportunity of determining 
the questions as to the administration and realisation of the debtor's property. 
In re Pinfold, Ex parte Pinfold .p. 312 

ADMINISTRATION OF ESTATE OF DECEASED INSOLVENT.] -The 
right of an executor to retain a debt due to himself from the testator is not 
affected by section 125 of the Bankruptcy Act, 1883, where such right has been 
exercised before the notice prescribed by that section has been given to the 
executor of the presentation to the Court of a petition for an order for the 
administration of the estate of the deceased debtor according to the law of 
bankruptcy. In re Williams, Ex parte Lewie <k Evans . . . . p. 65 

AMBASSADOR — Privilege of Suite of.]— In July, 1890, an action was com- 
menced against the debtor, who was a British subject, in respect of certain 
Stock Exchange transactions. In January, 1891, the debtor, who had formerly 
acted as Consul General for Persia but had ceased so to act, obtained from the 
Persian ambassador a letter by which he was appointed honorary attache* to the 
Persian Embassy in London. The appointment was not, however, recognised 
by the British Government. In February, 1891 f judgment by consent was 
given in the action ; and the debtor having failed to comply with the require- 
ments of a bankruptcy notice duly served upon him in respect of the judgment 
debt under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, a petition 
was presented against him. At the hearing of the petition the objection was 
taken that by reason of his appointment as honorary attache" to the Persian 
Embassy, the debtor was exempt from all civil process ; but a receiving order 
was nevertheless made by the registrar. 

Held : That in order to entitle a person to claim the privilege in question, 
such person must be bond fide a member of the embassy, and the appointment 
must not be obtained for the purpose of avoiding payment of his just debts : 
that in the present case the appointment was not obtained bond fide, but was 
obtained surreptitiously for the sole purpose of defeating creditors : and that 
under those circumstances no privilege could attach, and the receiving order 
was rightly made. 

QuoBre : Whether the debtor being a British subject, even if the appointment 
had been given with knowledge of the debtor's circumstances, privilege could in 
the special position occupied by the debtor be successfully claimed. 

Quart also : Whether the debtor having consented to judgment in the action 
after his appointment as honorary attach^, was entitled to raise the question of 
privilege in the bankruptcy proceedings. In re Cloete, Ex parte Cloete . p. 195 

APPEAL — As to Costs.}— On appeal from an order of the County Court regis- 
trar dismissing a bankruptcy petition presented by the appellant against the 
debtor, the preliminary objection was taken that since the order appealed from 
was made the debt of the petitioning creditor had been paid, and that the 
appeal was an appeal as to costs only. 
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Held : That the ground of the appeal was that the order of the registrar dis- 
missing the petition was wrong ; that the appeal was therefore not one as to 
costs only ; and that the appellant was entitled to proceed. In re Sartoris, Ex 
parte Boss p. 25 

County Court Judge's Notes on.] — Where on an appeal from a County Court a 
copy of the County Court judge's notes is sent up for the use of the Court of 
Appeal, the Court will not accede to an application by one of the parties to the 
appeal that a copy of the notes should be given to him. Where a party is 
desirous of obtaining such notes application for a copy must be made to the 
County Court judge himself. 

Quaere: — Whether in such case a County Court judge is bound to give a 
copy of his notes to a party. In re Lock, Ex parte PoppUton . . . p. 44 

Deposit on,] — Both the applicant and the debtor were working colliers, the 
wages of each averaging about 20s. a week, and in October, 1890, judgment for 
5CI. and costs was given in favour of the applicant in an action brought by him 
against the debtor for the loss of his eye, which had been injured by a stone 
thrown by the debtor. The debtor thereupon presented his petition upon which 
he was adjudicated bankrupt, and a subsequent application for an order under 
section 53, sub-section (2), of the Bankruptcy Act, 1883, directing the debtor to 
set aside a portion of his wages towards payment of his debts was refused by 
the County Court judge. 

Application was now made to dispense with the deposit of 202. required by 
Rule 131 of the Bankruptcy Rules, 1886, on an appeal from that decision. 

Held : That under the special circumstances, the case was one in whioh the 
Court would dispense with the usual deposit. In re Jones, Ex parte Lloyd 

p. 192 

Right of.]— On January 9th, 1891, an order was made in the County Court 
declaring that two sums of money had been received by the appellant from the 
debtor by way of fraudulent preference and directing him to repay such sums 
to the trustee in bankruptcy with costs. There was no appeal from this order, 
and on April 10th, 1891, on application by the trustee an order was made by 
the County Court judge committing the appellant to prison for non-payment of 
the amount received by him and the costs. This order was also not appealed 
from, and on June 18th, 1891, the appellant was arrested ; but on June 26th, 
1891, an application was made for his discharge when the County Court judge 
varied his former order by directing the discharge on payment by the appellant 
of the sums in question without costs. 

Held : That although there was no appeal from the original order of January 
9th, 1891, or from the order of committal of April 10th, 1891, yet the County 
Court judge having subsequently varied his order, and the present appeal being 
brought from the decision then given by him, the Court had jurisdiction to 
hear the appeal : and that the order of committal not being well founded 
the appellant must be discharged from custody. In re Bishop, Ex parte 
Claxton p. 221 

Abandonment of.] — Where after an appeal has been lodged the appellant 
desires to abandon his appeal, the proper form of order is that the appeal be 
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dismissed with costs : and the Court will not allow an order to be drawn 
up in form that the appeal has been withdrawn. In re Downing, Ex parte 
Mardon p. 302 

Against Receiving Order — Locus Standi.] — After the death of one of two 
partners in a firm, the surviving partner ordered certain goods in the firm name 
to be sent to the place of business of the firm. An action was subsequently 
brought against the firm in respect of the goods, the writ being served on the 
surviving partner. Judgment was obtained in this action against the firm and 
a bankruptcy notice issued and served on the surviving partner, on failure to 
comply with the requirements of which a receiving order was made against the 
firm. An appeal was brought against the receiving order by the receiver 
appointed in a partnership action which had been commenced in the Chancery 
Division and by the widow of the deceased partner as his executrix. 

Held : That the receiver had in any event no locus standi to appeal against 
the receiving order : that if the widow of the deceased partner were herself a 
partner in the business the receiving order was properly made against her ; and 
that if she were not a partner she was not, as executrix of the deceased partner, 
a person aggrieved by the order so as to entitle her to appeal against it, the 
business of the firm having been carried on by the surviving partner with her 
knowledge and judgment properly recovered against it. In re Jameson <& 
Sandys, Ex parte CressweU ch Jameson p. 278 

By Party not appearing in Court below.'] — The Court will not lay down a 
general rule in bankruptcy that where a party bringing an appeal has not 
appeared at the hearing in the Court below, the proper course is to apply for a 
re-hearing. In re Michael, Ex parte Michael p. 305 

APPROPRIATION OF SALARY.]-See also Salary. 

(1) On March 15th, 1889, an order was made in the County Court under 
section 53, sub-section (2), of the Bankruptcy Act, 1883, directing the bankrupt 
to pay to the trustee the sum of 41. a month out of his salary for the benefit of 
the creditors. On July 19th, 1889, the bankrupt's order of discharge was 
granted by the County Court judge subject to a suspension of nine months. 
The discharge took effect as from March 7th, 1890, up to which date the 
bankrupt paid the 42. a month, but subsequently refused to do so. On May 
14th, 1890, application was made to the County Court judge for the committal 
of the bankrupt for non-payment under the order of March 15th, 1889. This 
application was refused by the County Court judge, and there was no appeal 
from his decision ; but on September 26th, 1890, the application was renewed, 
and an order was then made by the judge declaring that the bankrupt was still 
liable to continue the payments. 

Held : That the discharge of the bankrupt having been suspended for nine 
months, the Court had no power to direct the payments to be continued. 

Per Yauohak Williams, J. : That the first application having been refused, 
the trustee had no right to make a second application for committal, no 
suggestion being made of any new facts. 

That where a man is in receipt of an income at the time of his bankruptcy, 
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such income does not after his discharge continue to be vested in the trustee ; 
and apart from any order of the Court directing the bankrupt to pay over a 
portion of his income notwithstanding his discharge, the income does not vest 
in the trustee in any way. In re Gold, Ex parte Gold . . . p. 45 

(2) The wages of a working man are not " salary or income " within section 
53, sub-section (2), of the Bankruptcy Act, 1883 : and an order cannot be made 
under that section directing such working man who has become bankrupt to set 
aside a portion of his wages towards payment of his debts. In re Jones, 
Ex parte Lloyd p. 210 

ASSIGNMENT— Deed of.}— (1) Where a creditor has assented to, acquiesced 
in, or submitted to a deed of assignment executed by the debtor in favour of 
his creditors, he cannot afterwards rely upon the execution of such deed as an 
act of bankruptcy. 

When the objection is taken to a petition presented by a creditor that such 
creditor has assented to, acquiesced in, or submitted to a deed of assignment 
relied upon as the act of bankruptcy, the onus is on the person raising the 
objection to establish such assent, acquiescence or submission. 

If the allegation is an acquiescence or submission after the deed is executed, 
stronger proof will in general be required than where acquiescence before 
execution is alleged. 

In order to support an allegation that the creditor has acquiesced in or 
submitted to the deed, it is not sufficient to show merely that such creditor had 
notice of its execution ; but it must also be shown that he intentionally took 
advantage of the deed having been executed. In re Michael, Ex parte 
Michael p. 305 

(2) By a deed dated April 4th, 1889, previous to the bankruptcy, the 
appellant agreed to purchase the business of the bankrupt, and further agreed 
on having assigned to him all the other assets of the bankrupt to pay to such of 
the bankrupt's creditors as would accept it, a composition of 10s. in the pound 
on their debts. The further assignment was not executed ; but on the bank- 
ruptcy taking place, an application was made by the official receiver to the 
Oounty Court judge to set aside the deed on the ground that it was given with 
the intention of defrauding, hindering, or delaying creditors. The County 
Court judge held that the deed was not void ; but he directed in pursuance of 
the provisions and powers of the Bankruptcy Act and by way of damages that 
the appellant forthwith pay to the official receiver a sum sufficient for enabling 
him to pay to all the creditors of the bankrupt who were creditors on April 4th, 
1889, the clear dividend of 10s. in the pound on their debts. 

Held : That the County Court judge was right in holding that the deed in 
question was not void as being given with the intention of defrauding, hindering 
or delaying creditors ; but that the order directing the appellant to provide a 
sufficient sum to pay the creditors a dividend of 10s. in the pound was not one 
which could be made on the motion before the County Court judge ; and that 
without prejudice to the official receiver taking any other steps to enforce the 
deed of April 4th, 1889, such order must be reversed. In re Qillo, Ex parte 
Dollar p. 157 
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ATTESTATION— 0/ Proxy.}— Under the Bankruptcy Act, 1883, a proxy to 
vote at a meeting of creditors cannot be an attesting witness to the instrument 
of proxy by which he is appointed. In re Parrot, Ex parte Outten . . p. 185 

BANKRUPTCY ACT, 1890.]— In all cases in which the order of adjudication 
has been made under the Bankruptcy Act, 1883, the bankrupt is entitled to 
have his application for an order of discharge dealt with under section 28 of that 
Act, and not under the provisions of section 8 of the Bankruptcy Act, 1890. 
In re Baison, Ex parte Eaison p. 11 

BANKRUPTCY NOTICE— Formal defects in.]— The rules prescribed in con- 
nection with the issuing of a bankruptcy notice against a debtor must be strictly 
complied with, and where any informality has occurred with respect to such 
notice the Court will not, as a general rule, treat the informality as a mere 
formal defect and allow it to be amended under section 143 of the Bankruptcy 
Act, 1883. 

A distinction exists in this respeot between a bankruptcy notice and a peti- 
tion, and in the event of a mere informality with regard to the latter, amend- 
ment will, unless the debtor has been misled, in general, be permitted. In re 
Cottier, Ex parte Dan Rylands, Limited p. 80 

NoiirCcmpMance wtthJ] — (1) The act of bankruptcy committed by a debtor by 
reason of his non-compliance with a bankruptcy notice duly served on him 
under section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, is complete at 
the last moment of the seven days allowed to him by the section to comply with 
the requirements of such notice. 

On November 20th, 1890, a bankruptcy notice was served upon the debtor ; 
and on December 4th, 1890, a petition in bankruptcy was presented against 
him. On January 2nd, 1891, the debt of the petitioning creditor was paid and 
the petition was dismissed ; but on February 7th, 1891, a bankruptcy notice 
was served upon the debtor by another judgment creditor upon which a petition 
was presented on February 28th, 1891, and a receiving order made. On the 
application of the official receiver it was subsequently held by the County Court 
judge that the act of bankruptcy committed by the non-compliance of the 
debtor with the bankruptcy notice served on him on November 20th, 1890, 
must be taken to have occurred on November 28th, 1890, and that the petition 
filed on February 28th, 1891, being within three months from that date, the 
money paid in settlement of the first petition must be re-paid. 

Held : That the act of bankruptcy committed by the non-compliance with the 
bankruptcy notice served on November 20th, 1890, was complete at the last 
moment of November 27th, 1890 ; that at any time on November 28th, 1890, a 
bankruptcy petition might have been presented against the debtor founded on 
that act of bankruptcy ; and that that being so, the petition presented on 
February 28th, 1891, was not within the three months. In re Maud, Ex parte 
Townend p. 144 

(2) The act of bankruptcy committed by a debtor by reason of his non- 
compliance with the requirements of a bankruptcy notice duly served on him 
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under section 4, sub-section. 1 (g), of the Bankruptcy Act, 1883, is not purged 
by payment of the judgment debt ; but a bankruptcy petition founded on that 
act of bankruptcy may be presented by another creditor at any time within 
three months after its commission, although the debt of the creditor by whom 
the bankruptcy notice was served has been paid. In re PoweU y Ex parte 
PaweU p. 178 

" Final Judgment"] — Judgment having been given in an action in the High 
Court in favour of the defendant with costs, the judgment was drawn up in the 
usual form, which, after stating that the action had been tried and that judg- 
ment had been ordered to be entered for the defendants with costs, proceeded 
— " It is this day adjudged that the defendants recover from the plaintiff their 
costs to be taxed. The above costs have been taxed and allowed at £ , as 

appears by a taxing officer's certificate, dated the day of , 18 ." 

The amount of the costs was not inserted in the judgment ; but a certificate 
was subsequently obtained by which the costs were certified at 87 J., and a 
bankruptcy notice under section 4, sub-section 1 (#), of the Bankruptcy Act, 
1883, was served upon the debtor and a petition presented in respect of this 
sum upon which a receiving order was made. 

Held: That the judgment in question was not one on which a bankruptcy 
notice could issue ; and that the receiving order must be discharged. In re 
Crump, Ex parte Crump p. 174 

BILL OF EXCHANGE.]— An infant cannot bind himself by the acceptance of 
a bill of exchange, even though such bill is given for the price of necessaries 
supplied to him during infancy. In re Soltykoff, Ex parte Margrett . p. 27 

BOARD OF TRADE.]— See Official Receiver— Trustee. 

BOOKS — Omission to Keep,'] — In considering whether a bankrupt has " omitted 
to keep such books of account as are usual and proper in the business carried 
on by him " within the meaning of section 28, sub-section 3 (a), of the Bank- 
ruptcy Act, 1883, where the bankrupt has only entered into one or two trans- 
actions, the question whether such transactions constitute a business will depend 
upon the circumstances existing in each case. 

If a transaction is an isolated transaction not intended to be repeated, it will 
not amount to carrying on a business, which in general involves transactions 
from time to time. 

But if the first and second transaction, or even the first transaction, is that 
which if repeated would be a transaction in a business, and if it is proved that 
such first transaction was undertaken with the intent that it should be the first 
of several transactions, and with the intent of carrying on the business of which 
it is a transaction ; then the first transaction with that intent proved will be a 
transaction in an existing business ; and if it is the first transaction in a 
business in which it is proper to keep books, proper books must be kept from 
the moment of the beginning of the first transaction. In re Griffin, Ex parte 
the Board of Trade p. 1 



330 



DIOS8T OF CA8E8. 



Refusal of Trustee to deliver up.] — Where a notice has been served by the 
Board of Trade upon a trustee who has been removed from office to hand over 
all books, documents and papers relating to the estate and the trustee fails to 
comply with such notice, the Court, on the application of the Board of Trade, 
will direct him to do so forthwith, and it is not necessary in order to move the 
Court that a definite order should have been made on the trustee by the Board 
of Trade. In re Hincks <& Raddiffe, Ex parte the Board of Trade . . p. 295 



CESTUI QUE TRUST.]— As to part of the debt in respect of which a bank- 
ruptcy petition was presented against the debtor the petitioning creditor was a 
trustee for another person who was not joined as a co-petitioner and had not 
given his consent to the petition. An objection was taken to the petition on 
this ground. 

Held : That the objection could not be sustained, and that the registrar was 
right in making a receiving order against the debtor. 

That the case was not governed by the decision in In re Hastings, Ex parte 
Dearie (see ante, YoL L, p. 281), where the petitioner was a bare trustee having 
no beneficial interest, and it was, therefore, held that the cestui que trust must 
join in the petition. In re Qamgee, Ex parte Gamgee . . » .p. 182 

CHANCERY— Property of Debtor in.]— A bankruptcy petition presented against 
the debtors was dismissed by the County Court registrar on the ground that it 
being stated by the debtors that they were entitled to property which was not 
at present available owing to an administration action in the Chancery Division 
of the High Court, no receiving order ought under such circumstances to be 
made against them. 

Held: That the mere fact that by reason of an action in the Chancery 
Division the debtors were unable to obtain the benefit of property to which they 
alleged they were entitled was not a reason for dismissing a bankruptcy petition 
properly presented in respect of a debt due from them to the petitioning 
creditors ; and that a receiving order ought to have been made. In re WlwUey, 
Ex parte Mirfield Commercial Company p. 149 

CLERGYMAN.] — The bankrupt who was chaplain of the Birmingham Work- 
house and Workhouse Infirmary, prior to his bankruptcy gave a charge upon 
his salary to secure payment of the sum of 491. Upon the bankruptcy taking 
place, the official receiver as trustee of the bankrupt's estate, applied to the 
County Court for an order declaring that the salary of the bankrupt as chaplain 
vested in him, and to restrain the person to whom the charge had been given 
from receiving any portion of the salary on the ground that any assignment of 
the bankrupt's stipend was void or voidable as being contrary to public policy, 
because the bankrupt was a public officer holding a public appointment and paid 
out of the public funds, and because he was a clerk in Holy Orders, and his 
salary was payable to him in respect of the cure of souls and the conduct of the 
services of the Church. 
Held : That a clergyman having the cure of souls was not a public officer 



DIGE8T OF CASES. 



S31 



within the meaning of the principle of public policy, and that the charge was 
not invalid upon that ground. 

That during the continuance of the bankruptcy and of the office the salary, 
subject to the charge, vested in the trustee as property of the bankrupt within 
section 44 of the Bankruptcy Act, 1883, subject to the power of the Court to 
make an order under section 53, sub-section (2), appropriating the salary in the 
manner therein pointed out. In re Mirams p. 59 

COMMITTAL— of Bankrupt.'] — (1) On the application of the trustee in the 
bankruptcy an order was made committing the bankrupt to prison for contempt 
by reason of his refusal to deliver up the title-deeds relating to certain of his 
property as required by section 24 of the Bankruptcy Act, 1883. The bankrupt 
subsequently applied to the Court for his release, it being contended on his 
behalf that the omission to deliver up the deeds arose from inability to do so, 
they having been previously deposited by the bankrupt as security for a loan 
and assigned to a person whose present whereabouts could not be ascertained. 
It was further stated that the bankrupt had been criminally indicted at the 
Central Criminal Court in respect of the deeds and had been acquitted. The 
bankrupt had been in prison nine months. 

Held: That there could be no doubt that at one time the bankrupt had 
possession and control of the deeds in question, but that the Court was not 
satisfied upon the evidence before it whether they were in existence at the time 
when the order of committal was made and had since ceased to be so ; and that 
having regard to all the circumstances an order of release would now be made 
upon the bankrupt entering into his recognisances to come up for judgment 
when called upon. In re Ashwin, Ex parte Ashwin . . . .p. 130 

(2) The statement of affairs filed by the bankrupt duly disclosed certain 
property belonging to him which was subsequently sold by the official receiver 
to the petitioning creditors. The bankrupt failed to give up possession of the 
property to the purchaser, and an order was made by the County Court judge, 
on the application of the official receiver, committing him to prison for contempt 
under section 24, sub-section (4), of the Bankruptcy Act, 1883. The bankrupt 
appealed against this order on the ground that he had sufficiently complied 
with the requirements of section 24 in disclosing the property to the official 
receiver, and that the official receiver having conveyed all rights in the property 
to a third party was not entitled to apply to the Court for an order of committal 
under the section. 

Held : That the official receiver was entitled to have vacant possession of the 
property in question and was entitled to the assistance of the Court,if the bank- 
rupt refused to deliver up the property, in order that vacant possession might be 
given to the purchaser ; and that the bankrupt having no authority from the 
purchaser to continue in possession, the order of committal was rightly made. 
In re Burgoyne, Ex parte Burgoyne p. 139 

Of Trustee.] — In February, 1891, on an application for the committal of the 
trustee to prison by reason of his neglect to comply with a previous order of 
the Court by which he had been directed to pay into the Bankruptcy Estates 
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Account the sum of 222. 15s., found to be doe from Mm to the estate, the case 
was ordered to stand over for three months to enable the trustee to pay the 
money. In March, 1891, the trustee was adjudicated bankrupt. The money 
was not paid, and on the expiration of the three months the application for 
committal again came before the Court. 

Held : That no evidence being put forward to justify the Court in treating 
the trustee as having wilfully disobeyed its order, or to show that he had 
improperly disposed of the money in such a way as to make it fit that he should 
be punished for contempt, the Court could not, under the circumstances, make 
any order. In re Calderwood, Ex parte the Board of Trade . . . p. 135 

Of Member of Parliament.'] — Privilege of Parliament is a protection against 
an attachment for any contempt which is of a civil kind. But where the con- 
tempt is of a criminal nature privilege of Parliament affords no protection. 

Where a motion was made by the trustee in a bankruptcy for the committal 
of a member of Parliament by reason of his refusal to submit to examination on 
oath relative to the affairs of the bankrupt pursuant to a summons issued 
against him under section 27 of the Bankruptcy Act, 1883, 

Meld : That the motion was in the nature of an attachment for contempt as 
a means of enforcing obedience to the order of the Court : that any imprison- 
ment ordered would be by way of civil process and would determine ex debiio 
justitice as soon as the person committed yielded obedience and paid the costs ; 
and that the motion must consequently fail. In re Armstrong, Ex parte 
Lindsay p. 271 

COMPANY— Petition by.}-{l) Rule 258 of the Bankruptcy Rules, 1886— 
which provides that a bankruptcy petition against a debtor to any company or 
co-partnership duly authorised to sue and be sued in the name of a public 
officer or agent of such company or co-partnership, may be presented by such 
public officer or agent as the nominal petitioner for and on behalf of such 
company or co-partnership, on such public officer or agent filing an affidavit 
stating that he is such public officer or agent and that he is authorised to present 
such petition — does not apply to companies incorporated under the Companies 
Acts, but only to unincorporated companies authorised to sue and be sued in 
the name of a public officer or agent. In re Collier, Ex parte Dan Rylands, 
Limited p. 80 

(2) A bankruptcy petition in respect of a debt due to a company incorporated 
under the Companies Acts was presented by the secretary of such company duly 
authorised in that behalf. 

Held: That the petition was good in form. In re WhitcUy, Ex parte 
Mirfield Commercial Company p. 149 

COMPROMISE— By trustee.'] — A compromise agreed upon in respect of a 
claim made against the bankrupts' estate was approved by the separate creditors 
of one of the two bankrupts who had traded in partnership, but an objection 
was taken by the joint creditors. On application to the Court by the separate 
creditors for leave to carry out the compromise, 
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Held: That as in the circumstances the separate creditors were the only 
persons really interested in the compromise, and there was no proof that it was 
too advantageous to the persons with whom it was to be carried out, while the 
settlement of the matter would free the estate from great expense, the leave 
asked for ought to be given. In re Ridgway, Ex parte Clarke . . p. 289 

CONTEMPT OF COURT.]— See Committal. 

COSTS — Appeal as to.] — On appeal from an order of the County Court 
registrar dismissing a bankruptcy petition presented by the appellant against 
the debtor, the preliminary objection was taken that since the order appealed 
from was made the debt of the petitioning creditor had been paid, and that the 
appeal was an appeal as to costs only. 

Held : That the ground of the appeal was that the order of the registrar dis- 
missing the petition was wrong ; that the appeal was therefore not one as to 
costs only ; and that the appellant was entitled to proceed. In re Sartoris, Ex 
parte Boss p. 25 

Not inserted in judgment.] — Judgment having been given in an action in the 
High Court in favour of the defendant with costs, the judgment was drawn up 
in the usual form, which, after stating that the action had been tried and that 
judgment had been ordered to be entered for the defendants with costs, pro- 
ceeded — " It is this day adjudged that the defendants recover from the plaintiff 
their costs to be taxed. The above costs have been taxed and allowed at £ , 
as appears by a taxing officer's certificate, dated the day of , 18 ." 

The amount of the costs was not inserted in the judgment ; but a certificate . 
was subsequently obtained by whioh the costs were certified at 871., and a bank- 
ruptcy notice under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, 
was served upon the debtor and a petition presented in respect of this sum upon 
which a receiving order was made. 

Held : That the judgment in question was not one on whioh a bankruptcy 
notice could issue ; and that the receiving order must be discharged. In re 
Crump, Ex parte Crump p. 174 

In Small Bankruptcy.] — The costs of an application by a trustee in bankruptcy 
under section 65 of the Bankruptcy Act, 1883, for leave to disclaim leasehold 
property, are costs of a " proceeding under the Act " which as a general rule 
are payable out of the estate. 

Where the assets are under 3001., therefore, such costs must be taxed on the 
lower scale under Rule 112 of the Bankruptcy Rules, 1886, which provides that 
" Where the estimated assets of the debtor do not exceed the sum of 300Z., a 
lower scale of solicitor's costs shall be allowed in all proceedings under the Act 
in whioh costs are payable out of the estate, namely three-fifths of the charges 
ordinarily allowed, disbursements being added." In re Procter, Ex parte the 
Board of Trade p. 251 

Of Execution.] — Where the sheriff who has seized the goods of a debtor 
remains in possession at the request of the execution creditor and without the 
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consent of the debtor for a longer time than is reaso na bly necessary for the 
purposes of sale, the costs of his so doing must be borne by the execration creditor. 
If, therefore, the debtor subsequently becomes bankrupt, the sheriff will not be 
entitled under section 46 of the Bankruptcy Act, 1883, to payment out of the 
estate of the extraordinary costs for possession money caused by unnecessary 
delay of the sale under the execution at the creditor's request. 

Quttre : Whether where the sheriff is directed by the execution creditor to 
hold his hand and not to sell, he is bound to do so. In re Finch, Ex parte ike 
Sheriff cf Essex p. 284 

COUNTY COURT— Notes of Judge.]— Where on an appeal from a County 
Court a copy of the County Court judge's notes is sent up for the use of the 
Court of Appeal, the Court will not accede to an application by one of the 
parties to the appeal that a copy of the notes should be given to him. 

Where a party is desirous of obtaining such notes application for a copy must 
be made to the County Court judge himself. 

Quctre : Whether in such case a County Court judge is bound to give a copy 
of his notes to a party. In re Lock, Ex parte PoppUton . . . . p. 44 

COURT — Duty of, in imposing condition of future payments on discharge.] — The 
power given to the Court on application by a bankrupt for discharge of imposing 
a condition to make future money payments ought not to be exercised in such 
a manner as to make such a condition tantamount to one of absolute refusal. 

Where there is no fair reason to suppose that a bankrupt will come into 
possession of money which will enable him to make future payments, a proper 
course for the Court to take is to at once estimate the punishment which the 
bankrupt ought to undergo, and to suspend the discharge ; or if the Court is of 
opinion that the bankrupt is not entitled to any order of discharge at all, it 
ought at once to refuse the order, and not grant it upon a condition with which 
there is no probability that the bankrupt will ever be able to comply. 

Thus where the discharge of a bankrupt was refused by the County Court 
judge with liberty to the bankrupt to apply again for his discharge when he 
should be able to satisfy the Court that he had paid to the official receiver a 
sufficient sum to make up a dividend of 4s. 6d. in the pound with costs ; and it 
was shown that the amount required for this purpose would be £105, and that 
the only means which the bankrupt had was a present salary of 25a. a week 
with no prospect of an increase, 

Held : That the order must be varied by striking out the condition imposed ; 
and that the discharge would be refused with liberty to the bankrupt to 
apply again to the County Court judge at the end of six months with the under- 
taking that unless cause to the contrary was shown by the official receiver, the 
discharge ought then to be granted. In re James, Ex parte James . p. 19 

Discretion of in adjudicating Debtor Bankrupt.] — Notwithstanding the words 
of section 20 of the Bankruptcy Act, 1883, which provides that if the require- 
ments of that section are not complied with the Court "shall adjudge the 
debtor bankrupt/' it would seem that the Court has still a discretion in certain 
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cases to refuse to grant adjudication : — as, for example, if adjudication is asked 
for an improper purpose, or in cases similar to those where if an adjudication 
had once been made the Court would have entertained an application to annul 
the adjudication on the ground that it ought never to have been made. 

But where adjudication was granted by the County Court judge on the failure 
of the creditor to accept and confirm a scheme of arrangement within the time 
limited by the Act, on the ground that under the circumstances he had no dis- 
cretion to refuse to adjudicate merely for the purpose of delay in order that it 
might be seen whether some fresh arrangements could be made, 

Held : That the order of adjudication was rightly made : that the scheme of 
the Bankruptcy Act provided that after a receiving order had been made against 
a debtor the creditors should have the statutory opportunity of deciding whether 
they desired an adjudication ; and that the County Court judge had no dis- 
cretion to give the creditors a fresh opportunity beyond that given to them by 
section 20, and had no discretion to refuse to adjudicate simply for the purpose 
of delay, so as to give the creditors a fresh opportunity of determining the 
questions as to the administration and realisation of the debtor's property. 
In re Pinfold, Ex parte Pinfold p. 312 

CREDITOR]— See Petition—Proxy. 

CUSTOM OF TRADE.]— See Reputed Ownership. 

DEBTORS' ACT, 1869.}— See Judgment Debt— Fraudulent Preference. 

DEED OF ASSIGNMENT.]— See Assignment. 

DEPOSIT — On Appeal.] — Both the applicant and the debtor were working 
colliers, the wages of each averaging about 30s. a week, and in October, 1890, 
judgment for 502. and costs was given in favour of the applicant in an action 
brought by him against the debtor for the loss of his eye, which had been 
injured by a stone thrown by the debtor. The debtor thereupon presented 
his petition upon which he was adjudicated bankrupt, and a subsequent appli- 
cation for an order under section 53, sub-section (2) of the Bankruptcy Act, 
1883, directing the debtor to set aside a portion of his wages towards payment 
of his debts was refused by the County Court judge. Application was now 
made to dispense with the deposit of 202. required by Rule 131 of the 
Bankruptcy Rules, 1886, on an appeal from that decision. 

Held : That under the special circumstances, the case was one in which the 
Court would dispense with the usual deposit. In re Jones, Ex parte Lloyd 

p. 192 

DISCHARGE OF BANKRUPT— Under what Act]— In all cases in which the 
order of adjudication has been made under the Bankruptcy Act, 1883, the 
bankrupt is entitled to have his application for an order of discharge dealt with 
under section 28 of that Act, and not under the provisions of section 8 of the 
Bankruptcy Act, 1890. In re Raison, Ex parte Baispn . . . . p. 11 
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Omission to Keep Proper Books.] — In considering whether a bankrupt has 
"omitted to keep such books of account as are usual and proper in the business 
carried on by him " within the meaning of section 28, sub-section 3 (a), of the 
Bankruptcy Act, 1883, where the bankrupt has only entered into one or two 
transactions, the question whether such transactions constitute a business will 
depend upon the circumstances existing in each case. 

- If a transaction is an isolated transaction not intended to be repeated it will 
not amount to carrying on a business, which in general involves transactions 
from time to time. 

But if the first and second transaction, or even the first transaction is that 
which if repeated would be a transaction in a business, and if it is proved that 
such first transaction was undertaken with the intent that it should be the first 
of several transactions, and with the intent of carrying on the business of which 
it is a transaction ; then the first transaction with that intent proved will be a 
transaction in an existing business ; and if it is the first transaction in a business 
in which it is proper to keep books, proper books must be kept from the moment 
of the beginning of the first transaction. In re Griffin, Ex parte the Board of 
Trade p. I 

On Condition — Duty of Cowrt on making Money Orders.] — The power given to 
the Court on application by a bankrupt for discharge of imposing a condition to 
make future money payments ought not to be exercised in such a manner as to 
make such a condition tantamount to one of absolute refusal. Where there is 
no fair reason to suppose that a bankrupt will come into possession of money 
which will enable him to make future payments, a proper course for the Court 
to take is to at once estimate the punishment which the bankrupt ought to 
undergo, and to suspend the discharge ; or if the Court is of opinion that the 
bankrupt is not entitled to any order of discharge at all, it ought at once to 
refuse the order, and not grant it upon a condition with which there is no 
probability that the bankrupt will ever be able to comply. 

Thus where the discharge of a bankrupt was refused by the County Court 
judge with liberty to the bankrupt to apply again for his discharge when he 
should be able to satisfy the Court that he had paid to the official receiver a 
sufficient sum to make up a dividend of 4*. 6d. in the pound with costs ; and it 
was shown that the amount required for this purpose would be 1057., and that 
the only means which the bankrupt had was a present salary of 25*. a week 
with no prospect of an increase, 

Held : That the order must be varied by striking out the condition imposed ; 
and that the discharge would be refused, with liberty to the bankrupt to apply 
again to the County Court judge at the end of six months with the understand- 
ing that unless cause to the contrary was shown by the official receiver the 
discharge ought then to be granted. In re James, Ex parte James . p. 19 

Absolute Refusal — Right to apply de novo.] — Where the discharge of a bank- 
rupt has been refused absolutely, such bankrupt is not entitled to apply to the 
Court de novo for an order of discharge. 

But the Court has power under section 104 of the Bankruptcy Act, 1883, to 
entertain an application by the bankrupt for a review, and may thereupon 
rescind or vary its former order if it thinks right to do so. 
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Such application for a review may be founded on evidence other than that 
which might have been before the Court on the original application. 

Although where upon the hearing of an application for discharge the Court is 
of opinion that the applicant is not entitled to an absolute discharge, but is 
unable to fix a period of suspension, it may in refusing to grant a discharge 
reserve liberty to the bankrupt to apply again, in which case the bankrupt may 
make a second application in pursuance of the leave reserved as a matter of 
right ; yet having regard to the power of rehearing conferred by section 104, 
the more convenient course for the Court to take in such a case is to refuse the 
discharge absolutely. In re Tobias 6c Co., Ex parte Tobias . . . p. 30 

Absolute Refusal — Bash and Hazardous Speculations.] — On application by the 
bankrupt for discharge the official receiver reported that the bankrupt had been 
guilty of rash and hazardous speculations in that the bulk of his business con- 
sisted of gambling on the Stock Exchange as a stockbroker on behalf of clients 
who were simply speculating for the differences and had no intention of making 
bond fide investments ; and that the bankruptcy was caused by such clients not 
paying up their differences at the time, owing to sudden and heavy falls in the 
markets in which the operations were carried on. 

The discharge of the bankrupt was absolutely refused by the County Court 
judge on the ground that to buy for a client who was intending to pay or receive 
the differences was a transaction of a more rash and hazardous nature than to 
buy for one who was intending to take up and pay for the shares ; and, further, 
that contracts for differences were immoral, and that it was the duty of the 
Court to discourage them. 

Held : That the risk of a purchase by a stockbroker for a client did not depend 
upon whether the bargain was a bargain for differences, or whether it was a 
purchase for investment, but depended entirely upon whether the client had 
the means to pay the difference which might be expected to result : that it was 
not the duty of the Bankruptcy Court to take into consideration the general 
morality of transactions for differences, and in the absence of any proof of 
particular misconduct to punish a debtor with the view of striking a blow at 
gambling in general ; and that having regard to the fact that the debts due to 
creditors other than those engaged in Stock Exchange transactions were of very 
small amount, and that the offence of the bankrupt consisted mainly in his not 
obtaining proper cover and carrying on business in a somewhat careless manner, 
the case would be sufficiently met by a suspension of the order of discharge for 
a period of three years. In re Jenkins, Ex parte Jenkins . . p. 36 

Right of Bankrupt to withdraw Application.] — Application having been made 
by the bankrupt for his discharge under section 28 of the Bankruptcy Act, 
1883, the report of the official receiver was prepared and notice given to the 
creditors, but on the application coming on for hearing the bankrupt, through 
his counsel, asked leave to withdraw the application, which was granted by the 
registrar upon the terms that the bankrupt should not be at liberty to renew 
his application for discharge without leave of the Court and notice to the 
official receiver, together with the payment of costs. 

Held: That the Court had jurisdiction to allow the application to be with- 
drawn ; and that the jurisdiction was properly exercised. 

M.B. — VOL. VIII. Z 
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Per Lord Esher (M.R.) : That the meaning of the section is that the Court 
shall hear an application for discharge if required by the bankrupt to do so ; 
and where a bankrupt desires to withdraw his application and is therefore 
willing to submit to an order not discharging him, there is, as a general rule, 
no reason why the time of the Court should be wasted by entering upon an 
examination of all the circumstances. In re Wallis, Ex parte the Board of 
Trade . . . p. 110 

DISCLAIMER— Of Leasehold Property.]— On March 31st, 1890, the chief 
official receiver in bankruptcy resigned his office, and by an order of the same 
date all estates which were then vested in the chief official receiver as trustee 
by virtue of his office, were transferred to and vested in his successor. On 
June 19th, 1890, it was ascertained by the official receiver that certain lease- 
hold premises occupied by the bankrupt, against whom a receiving order had 
been made in 1884, had not been disclaimed : and on June 27th, 1890, formal 
notice of disclaimer was given to the lessor. Hke lessor refused to accept this 
notice, and application was in consequence made to the Court for leave to dis- 
claim the property, it being shown that since the bankruptcy the rent of the 
premises had been paid by the bankrupt's wife out of her separate estate, and 
that no application had been made to the trustee by the lessor under section 56, 
sub-section (4) of the Bankruptcy Act, 1883, requiring him to decide whether 
he would disclaim or not. 

Held: That the official receiver, as trustee, was affected by the acts and 
omissions of his predecessor, and that on his appointment the lease in question 
vested in him, and he was not in a position to disclaim it without the leave of 
the Court extending the time for doing so. 

But that there being no proof that the landlord had sustained any damage 
whatever from the omission, leave to disclaim should now be given. In re 
Baker, Ex parte the Official Receiver p. 116 

Costs of] — The costs of an application by a trustee in bankruptcy under 
Bection 55 of the Bankruptcy Act, 1883, for leave to disclaim leasehold property 
are costs of a " proceeding under the Act " which as a general rule are payable 
out of the estate. 

Where the assets are under 3001., therefore, such costs must be taxed on the 
lower scale under Rule 112 of the Bankruptcy Rules, 1886, which provides that 
11 Where the estimated assets of the debtor do not exceed the sum of 3001., * 
lower scale of solicitor's costs shall be allowed in all proceedings under the Act 
in which costs are payable out of the estate, namely, three-fifths of the charges 
ordinarily allowed, disbursements being added." In re Procter, Ex parte the 
Board of Trade p. 251 

DISCOVERY.}— See also Examination of Witness. 

On the application of the petitioning creditor an order was made by the 
County Court registrar directing the father of the debtor to attend for ex- 
amination under section 27 of the Bankruptcy Act, 1883, but at the sitting an 
objection was taken by the solicitor for the witness to the examination being 
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proceeded with on the ground that an action in the High Court was then 
pending by the petitioning creditor against the witness. The registrar refused 
to allow the examination to proceed. 

Held : That the decision of the registrar was right ; that the application for 
leave to examine the witness ought to have disclosed the fact that the action 
was pending, and also that the official receiver had expressed an opinion that 
nothing would be gained for the advantage of the estate by the application ; 
and that the examination being in reality for the creditor's own benefit in the 
action, ought not to be allowed to proceed. In re Boston, Ex parte Davies 

p. 168 

DISCRETION OF COURT.]— See Court. 

EMBEZZLEMENT— By Bankrupt]— Certain moneys entrusted to the cashier 
in a bank by his employers for banking purposes were misappropriated by him 
and used in payment for the purchase of mining shares. The cashier then 
absconded and was adjudicated bankrupt in his absence, but an application by 
the bank for an order that they were entitled to the shares purchased with the 
stolen moneys was refused by the County Court judge. 

Held : That the decision of the County Court judge was wrong ; and that an 
order must be made on the trustee in the bankruptcy directing him to deliver 
up the shares in question to the bank. In re Hulton, Ex parte Manchester <t- 
County Bank, Limited p. 69 

EXAMINATION OP WITNESS.]— See also Privilege. 

On the application of the petitioning creditor an order was made by the 
County Court registrar directing the father of the debtor to attend for examina- 
tion under section 27 of the Bankruptcy Act, 1883, but at the sitting an 
objection was taken by the solicitor for the witness to the examination being 
proceeded with on the ground that an action in the High Court was then 
pending by the petitioning creditor against the witness. The registrar refused 
to allow the examination to proceed. 

Held: That the decision of the registrar was right; that the application 
for leave to examine the witness ought to have disclosed the fact that 
the action was pending, and also that the official receiver had expressed an 
opinion that nothing would be gained for the advantage of the estate by the 
application ; and that the examination being in reality for the creditor's own 
benefit in the action, ought not to be allowed to proceed. In re Boston, Ex parte 
Davies p. 168 

EXECUTION.]— Section 29, sub-section (2) of the Sheriffs Act, 1887, provides 
that if any officer to whom the return or execution of writs belongs . . . 
" (b) takes or demands any money or reward under any pretext whatever other 
than the fees or sums allowed by or in pursuance of this or any other Act " he 
shall be liable to certain penalties. 

Held : That the word " demand " in the above sub-section is applicable to a 
demand by such officer of an extortionate fee as a condition of properly doing 

z 2 
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the work he is bound to do : and it does not apply to a mere claim after the 
work has been done to retain subject to taxation certain of the moneys levied 
as and by way of fees. WoolforoVs Trustee v. Levy . . . .p. 206 

Costs of] — Where the sheriff, who has seized the goods of a debtor, remains 
in possession at the request of the execution creditor and without the consent 
of the detor for a longer time than is reasonably necessary for the purposes of 
sale the costs of his so doing must be borne by the execution creditor. 
If, therefore, the debtor subsequently becomes bankrupt the sheriff will not be 
entitled under section 46 of the Bankruptcy Act, 1883, to payment out of the 
estate of the extraordinary costs for possession money caused by unnecessary 
delay of the sale under the execution at the creditor's request. 

Quaere : Whether where the sheriff is directed by the execution creditor to 
hold his hand and not to sell he is bound to do so. In re Finch, Ex parte the 
Sheriff of Essex p. 284 

EXECUTOR— Bight of, to retain Debt.}— The right of an executor to retain a 
debt due to himself from the testator is not affected by section 125 of the 
Bankruptcy Act, 1883, where such right has been exercised before the notice 
prescribed by that section has been given to the executor of the presentation 
to the Court of a petition for an order for the administration of the estate of 
the deceased debtor according to the law of bankruptcy. In re Williams, 
Ex parte Lewis ds Evans p. 65 



" FINAL JUDGMENT."]— Judgment having been given in an action in the 
High Court in favour of the defendant with costs, the judgment was drawn up 
in the usual form, which, after stating that the action had been tried and that 
judgment had been ordered to be entered for the defendants with costs, 
proceeded — "It is this day adjudged that the defendants recover from the 
plaintiff their costs to be taxed. The above costs have been taxed and allowed 
at £ , as appears by a taxing officer's certificate, dated the day of 

,18 ." 

The amount of the costs was not inserted in the judgment ; but a certificate 
was subsequently obtained by which the costs were certified at 872., and a 
bankruptcy notice under section 4, sub-section 1 (g), of the Bankruptcy Act, 
1883, was served upon the debtor and a petition presented in respect of this 
Bum upon which a receiving order was made. 

Held : That the judgment in question was not one on which a bankruptcy 
notice could issue ; and that the receiving order must be discharged. In re 
Crump, Ex parte Crump p. 174 



FIRM — Receiving order against] — After the death of one of two partners in a 
firm the surviving partner ordered certain goods in the firm name to be sent to 
the place of business of the firm. An action was subsequently brought against 
the firm in respect of the goods, the writ being served on the surviving partner. 
Judgment was obtained in this action against the firm and a bankruptcy notice 
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issued and served on the surviving partner, on failure to comply with the 
requirements of which a receiving order was made against the firm. An appeal 
was brought against the receiving order by the receiver appointed in a partnership 
action which had been commenced in the Chancery Division and by the widow 
of the deceased partner as his executrix. 

Held : That the receiver had in any event no locus standi to appeal against 
the receiving order ; that if the widow of the deceased partner were herself a 
partner in the business the receiving order was properly made against her ; and 
that if she were not a partner she was not as executrix of the deceased partner 
a person aggrieved by the order so as to entitle her to appeal against it, the 
business of the firm having been carried on by the surviving partner with her 
knowledge and judgment properly recovered against it. In re Jameson & 
Sandys, Ex parte CressweU db Jameson p. 278 



FORMAL DEFECTS.]— See Bankruptcy Notice— Petition. 

FRAUDULENT PREFERENCE.]— A creditor who has received money from 
a bankrupt by way of fraudulent preference, and has been ordered to repay it 
to the trustee in the bankruptcy, is not a person holding money in a fiduciary 
capacity under section 4 of the Debtors Act, 1869 ; and cannot, therefore, be 
committed to prison under that section. In re Bishop, Ex parte Claxton 

p. 221 

GAMBLING.]— See Stock Exchange. 

INFANT.] — An infant cannot bind himself by the acceptance of a bill of 
exchange, even though such bill is given for the price of necessaries supplied to 
him during infancy. In re SoUykoff, Ex parte Margrett . . . . p. 27 

INTEREST— Proof for.]— When a debt is by contract payable at a future date, 
with interest in the meantime, and the debtor becomes bankrupt before the 
time of payment has arrived, the proper course to be taken is to prove the 
principal sum as a present debt and deduct under Rule 21 of Schedule II. to 
the Bankruptcy Aot, 1883, a rebate of interest at 5 per cent, from the dividend 
payable upon it : then, to value the liability to pay interest and prove for that 
value, the dividend on which is to be paid without rebate. If by contract the 
debt bears interest at 5 per cent., then, as under the Rule 21, interest is to be 
calculated at 5 per cent, for the purposes of rebate, the simple course is to treat 
the principal sum as a present debt to be proved for and paid without rebate. 
In re Browne <fe Wingrove, Ex parte Qustav Ador p. 264 

JUDGMENT DEBT.]— An order for payment of a judgment debt by instal- 
ments cannot be made against a debtor under section 5 of the Debtors Act, 
1869, when a receiving order has been made for the protection of his estate, and 
the debt is provable in the bankruptcy. In re NuthaU . . .p. 106 
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JURISDICTION.]— See also Court. 

Service of Notice of Motion out of.] — A notice of motion in bankruptcy leading 
to proceedings against the person to be served and bringing him into the 
position of a defendant against whom relief is sought, cannot be served oat of 
the jurisdiction of the Court In re Alderson, Ex parte Kirby . . p. 95 

LEASE.]— See Disclaimer. 

MANAGING CLERK:.]— See Solicitor. 

MEETING OF CREDITORS.]— Under the Bankruptcy Act, 1883, a proxy to 
vote at a meeting of creditors cannot be an attesting witness to the 
instrument of proxy by which he is appointed. In re Parrott, Ex parte 
CuUen p. 185 

NAME — Debtor carrying on Business under assumed.] — An arrangement having 
been come to between the appellant and his brother that the appellant should 
carry out certain building operations for his brother, such operations were 
conducted by the appellant in his brother's name, and under that name he 
signed certain bills for materials supplied for the business. Judgment in an 
action brought against the appellant in respect of these bills was subsequently 
signed against him in his assumed name, and the debtor having failed to comply 
with the requirements of a bankruptcy notice duly served on him under his 
assumed name, a petition was presented in which the appellant's real and 
assumed names were both specified. 

Held: That a receiving order was rightly made on such petition. In re 
Myles, Ex parte Myles p. 255 

NOTICE— Of Motion— Time of Service.]— Rule 29 of the Bankruptcy Rules, 
1886, provides that, " Unless the Court gives leave to the contrary, notice of 
motion shall be served on any party to be affected thereby not less than eight 
days before the day named in the notice for hearing the motion." 

A notice of motion was dated January 3rd, 1891, as for January 12th, 1691, 
but personal service not being effected the same notice was on January 8th, 
1891, sent by registered letter to the last known address of the respondent On 
February 4th, 1891, the motion came on for hearing, when the respondent did 
not appear. 

Held: That, under the circumstances, the Court would not allow the 
hearing of the motion to be proceeded with ; and that the notice of motion 
must be amended and re-served upon the respondent. In re Alderson, Ex parte 
Kirby p. 93 

Of Motion — Service out of the Jurisdiction.] — A notice of motion in bankruptcy 
leading to proceedings against the person to be served and bringing him 
into the position of a defendant against whom relief is sought, cannot be 
served out of the jurisdiction of the Court. In re Alderson, Ex parte Kirby 

p. 95 



DIGEST OF CAS&S. 



843 



Oj Suspension of Payment of Debt*.] — It is not to be inferred because by 
section 4, sub-section 1 (/), of the Bankruptcy Act, 1883, a debtor commits an 
act of bankruptcy " if he files in the Court a declaration of his inability to pay 
his debts," that a statement by a debtor to any of his creditors which in sub- 
stance declares " his inability to pay his debts " can in no case amount to a 
notice " that he has suspended or that he is about to Buspend payment of his 
debts " within sub-section 1 (h) of the same section. 

A declaration of his inability to pay his debts may be made by a debtor to 
one or more of his creditors in such a form and under such circumstances as to 
amount to a notice of suspension under section 4, sub-section 1 (h) t of which 
advantage may be taken by a creditor as an act of bankruptcy. 

Neither is it necessary in order to amount to a "notice of suspension " within 
the meaning of the section that it should be a notice of permanent stoppage of 
payment ; but notice of temporary suspension of payments de facto whether in 
circumstances which might make it possible to resume them or in circumstances 
which might make that impossible, is sufficient to constitute an act of bank- 
ruptcy. 

A circular letter was sent by a debtor to all his creditors in the following 
form : — " Being unable to meet my engagements as they fall due, I invite your 
attendance at the Guildhall Tavern on Wednesday next at 3 p.m., when I will 
submit a statement of my position for your consideration and decision." 

Held : That the circular amounted to a notice of suspension within section 4, 
sub-section 1 (A), of the Bankruptcy Act, 1883 ; and that a receiving order was 
rightly made against the debtor on the petition of a creditor founded upon the 
circular as an act of bankruptcy. Crook v. Morley p. 227 

On Trustee to deliver up Books.] — Where a notioe has been served by the 
Board of Trade upon a trustee who has been removed from office to hand over 
all books, documents and papers relating to the estate, and the trustee fails to 
comply with such notice, the Court, on the application of the Board of Trade, 
will direct him to do so forthwith, and it is not necessary in order to move the 
Court that a definite order should have been made on the trustee by the Board 
of Trade. In re Hincks ds Radcliffe, Ex parte the Board of Trade . . p. 295 



OFFICIAL RECEIVER— Duty of, when Trustee.]— Where the official receiver 
is trustee in a bankruptcy without a committee of inspection and desires to 
employ a solicitor to do any business in respect of the bankrupt's estate he 
must comply with the requirements of section 57 of the Bankruptcy Act, 1883, 
and Rule 117 of the Bankruptcy Rules, 1886, in the same manner as if he were 
an ordinary trustee, and must obtain the sanction of the Board of Trade. 

The fact that by section 66 the official receiver is bound to act under the 
general authority and directions of the Board of Trade, and that Rule 337 pro- 
vides that where there is no committee of inspection any functions of the com- 
mittee of inspection which devolve on the Board of Trade may, subject to the 
directions of the Board, be exercised by the official receiver, does not relieve 
the official receiver trustee from obtaining the sanction of the Board of Trade 
to such employment. 
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Where the authority of the Board of Trade to the official receiver trustee to 
employ a solicitor was not produced to the taxing-master on the taxation of the 
solicitor's bill of costs, and a review of the taxation was applied for in conse- 
quence, the Court, following the course adopted in the case of In re Johnstone, 
Ex parte Singleton (see ante. Vol. IL p. 206), allowed the matter to stand over 
with a view to the production of a certificate from the Board of Trade shewing 
that the official receiver had direct instructions for the employment. In re 
Duncan, Ex parte Duncan p. 297 

ORDER AND DISPOSITION.] -See Beputed Ownership. 

PARLIAMENT.]— See FrivOeqe. 
PARTNERS. }-See Firm. 



PETITION — Formal Defects in.] — The rules prescribed in connection with the 
issuing of a bankruptcy notice against a debtor must be strictly complied with, 
and where any informality has occurred with respect to such notice the Court 
will not, as a general rule, treat the informality as a mere formal defect and 
allow it to be amended under section 143 of the Bankruptcy Act, 1883. 

A distinction exists in this respect between a bankruptcy notice and a peti- 
tion, and in the event of a mere informality with regard to the latter, amend- 
ment will, unless the debtor has been misled, in general be permitted. In re 
Collier, Ex parte Dan Bylands, Limited p. 80 

Form o/.]— An arrangement having been come to between the appellant and 
his brother that the appellant should carry out certain building operations for 
his brother, such operations were conducted by the appellant in his brother's 
name, and under that name he signed certain bills for materials supplied for 
the business. Judgment in an action brought against the appellant in respect 
of these bills was subsequently signed against him in his assumed name, and 
the debtor having failed to comply with the requirements of a bankruptcy notice 
duly served on him under his assumed name, a petition was presented in which 
the appellant's real and assumed names were both specified. 

Held ; That a receiving order was rightly made on such petition. In re Myles, 
Ex parte Myles p. 256 

Money paid to settle.] — (1) After the presentation of a bankruptcy petition 
against the debtor, negociations were entered into with the petitioning creditor 
for an adjournment of the hearing of the petition, and with this object the sum 
of 1,06m. was paid by the solicitor acting for the debtor to the solicitors for the 
petitioning creditor by cheque, the amount in question having been borrowed 
by the debtor from a third party for the purpose. The debtor was subsequently 
adjudicated bankrupt on the petition, and the sum so paid over was claimed by 
his trustee, 
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Held : That the moneyB in question were the property of the bankrupt, and 
that the trustee was entitled to an order directing the petitioning creditor to 
repay them to him. In re Snyder, Ex parte Pvdey P- 127 

(2) After the presentation of a bankruptcy petition against the debtor, the 
debt of the petitioning creditor was paid, the moneys passing through the hands 
of the present applicants. The debtor was subsequently adjudicated bankrupt 
on another petition, and a motion was made by the trustee in bankruptcy against 
the applicants to recover from them the moneys in question. The applicants 
applied for leave to take proceedings in the name of the trustee on giving him a 
proper indemnity, against the persons who had actually received the moneys, 
and that, pending such proceedings, the motion of the trustee against the appli- 
cants might be stayed. 

Held : That leave would be given to the applicants to use the name of the 
trustee on giving a proper indemnity ; and that, although the Court would not 
stay the motion of the trustee, the two cases should come on for hearing together. 
Jn re Jackson, Ex parte Hogan <fc Hughes p. 172 



POSSESSION MONEY.]— See Costs. 

POST— Service of Notice of Motion by.]— Rule 29 of the Bankruptcy Rules, 
1886, provides that, " Unless the Court gives leave to the contrary, notice of 
motion shall be served on any party to be affected thereby not less than eight 
days before the day named in the notice for hearing the motion." 

A notice of motion was dated January 3rd, 1891, as for January 12th, 1891, 
but personal service not being effected the same notice was on January 8th, 1891, 
sent by registered letter to the last known address of the respondent. On Feb- 
ruary 4th, 1891, the motion came on for hearing, when the respondent did not 
appear. 

Held : That, under the circumstances, the Court would not allow the hearing 
of the motion to be proceeded with ; and that the notice of motion must 
be amended and re-served upon the respondent. In re Alderson, Ex parte 
Kirby P- 93 

PRIVILEGE — Of Ambassador.]— In July, 1890, an action was commenced 
against the debtor, who was a British subject, in respect of certain Stock Ex- 
change transactions. In January, 1891, the debtor, who had formerly acted as 
Consul General for Persia but had ceased so to act, obtained from the Persian 
ambassador a letter by which he was appointed honorary attache* to the Persian 
Embassy in London. The appointment was not, however, recognised by the 
British Government. In February, 1891, judgment by consent was given in the 
action ; and the debtor having failed to comply with the requirements of a bank- 
ruptcy notice duly served upon him in respect of the judgment debt under 
section 4, sub-section 1 (g)> of the Bankruptcy Act, 1883, a petition was pre- 
sented against him. At the hearing of the petition the objection was taken that 
by reason of his appointment as honorary attache' to the Persian Embassy, the 
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debtor was exempt from all civil process ; bat a receiving order was nevertheless 
made by the registrar. 

Held : That in order to entitle a person to claim the privilege in question, 
such person must be bond fide a member of the embassy, and the appointment 
must not be obtained for the purpose of avoiding payment of his just debts : 
that in the present case the appointment was not obtained bond fide, but was 
obtained surreptitiously for the sole purpose of defeating creditors : and that 
under those circumstances no privilege could attach, and the receiving order was 
rightly made. 

Quart: Whether the debtor being a British subject, even if the appoint- 
ment had been given with knowledge of the debtor's circumstances, privilege 
could in the special position occupied by the debtor be successfully claimed. 

Quote also : Whether the debtor having consented to judgment in the action 
after his appointment as honorary attache, was entitled to raise the question of 
privilege in the bankruptcy proceedings. In re Cloete, Ex parts Cloete . p. 195 

Of Parliament.] — Privilege of Parliament is a protection against an Attach- 
ment for any contempt which is of a civil kind. But where the contempt is of 
a criminal nature privilege of Parliament affords no protection. 

Where a motion was made by the trustee in a bankruptcy for the committal 
of a member of parliament by reason of his refusal to submit to examination on 
oath relative to the affairs of the bankrupt pursuant to a summons issued against 
him under section 27 of the Bankruptcy Act, 1 883, 

Held : That the motion was in the nature of an attachment for contempt as a 
means of enforcing obedience to the order of the Court : that any imprisonment 
ordered would be by way of civil process and would determine ex debito justitia 
as soon as the person committed yielded obedience and paid the costs : and that 
the motion must consequently fail. In re Armstrong, Ex parte Lindsay . p. 271 

PROOF — By Surety,] — A surety for a bankrupt is not entitled to prove for the 
purpose of voting at the first meeting of creditors unless he has paid the debt 
for which he is surety. 

Queer e : Whether notwithstanding the decision in In re Herepath dt Ddmar, 
Ex parte Ddtnar {see ante, Vol. YIL p. 129), a surety for a bankrupt is entitled 
under section 37 of the Bankruptcy Act, 1883, to prove against the bankrupt's 
estate for dividend before he has actually paid the debt, if there is a probability 
of double proof being made. In re ParroU, Ex parte WnUtaker . . p. 49 

For Money Lost in Betting.]— Judgment having been obtained against the 
debtor by default for money lost in betting a summons was taken out by the 
debtor to set aside the judgment. This summons was afterwards abandoned 
by the debtor in consideration of the creditor abstaining from posting him as a 
defaulter. A scheme of arrangement was subsequently entered into by the 
debtor by which a dividend was to be paid on all provable debts, and a proof 
was tendered by the creditor in respect of the balance due to him under the 
judgment. 

Held : That as the consideration for the judgment was money lost in betting 
and not the subsequent abstention from posting the debtor, the debt on the 
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judgment was not « provable debt so as to entitle the creditor to prove under 
the scheme in question. - 

A receiving order having been made against a debtor his solicitor wrote to a 
creditor who had obtained judgment by default against the debtor for money 
lost in betting to prove his debt in order to vote for a scheme under which a 
dividend was to be paid on all the provable debts. The scheme was approved 
and the receiving order rescinded, but it was not shown that the scheme would 
not have carried without the consent of the creditor in question, whose proof 
on the judgment for the purposes of dividend was subsequently rejected by the 
trustee. 

Held : That the proof not being for a provable debt was rightly rejected by 
the trustee ; and that the letter from the debtor's solicitor did not operate as an 
estoppel as against the trustee so as to justify him in paying a dividend on an 
unprovable debt. 

Held also : That an assignee to whom the creditor had assigned his debt for 
money advanced to him was in no better position than the original creditor. 
In re Deerhurst, Ex parte Seaton p. 97 

For Advances to Bankrupt.] — As security for advances made to the debtor 
previous to his bankruptcy, the debtor deposited with the appellants warrants 
for certain specified goods manufactured by him. These warrants were issued 
by a firm of wharfingers with whom the goods had been deposited by the 
debtor ; but it was afterwards discovered that they did not truly represent the 
goods described therein, which were entirely valueless. The persons issuing the 
warrants were not aware of this fact, but an action in respect of the misrepre- 
sentation was brought against them by the appellants which was compromised at 
the trial, judgment being given by consent in favour of the appellants for an 
agreed sum. A proof in respect of the advances made to the debtor was sub- 
sequently tendered by the appellants against the debtor's estate which was 
rejected by the trustee on the ground that the appellants were secured creditors, 
and that credit must be given for the judgment obtained by them in the said 
action. 

Held : — That the appellants were not secured creditors of the debtor : and 
that proof must be admitted against the estate for the amount claimed. In re 
Seager, Ex parte Qlyn <h Co p. 213 

For Liability incurred by Misrepresentations of Bankrupt,]— Ab security for 
advances made to the debtor previous to his bankruptcy, the debtor deposited 
with the persons making such advances warrants for certain specified goods 
manufactured by him. These warrants were issued by the appellants who 
were a firm of wharfingers ; but it was afterwards discovered that they did not 
truly represent the goods described therein, which were entirely valueless. 
This fact was unknown to the appellants, but actions in respect of the misrepre- 
sentation were brought against them by the persons who had made the advances 
to the debtor, which were compromised at the trial, judgment being given by 
consent in each in favour of the plaintifis for an agreed sum. A proof was sub- 
sequently tendered by the appellants against the debtor's estate in respect of 
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the amount for which they had become liable under the judgments so obtained 
against them, which was rejected by the trustee in bankruptcy. 

Held : That the only claim which the appellants had against the bankrupt 
was a claim for falsely representing to them that the goods were other than 
they really were : that the case was not one in which a contract to idemnify 
could be implied : and that the proof being in respect of unliquidated damages 
not arising out of a contract was rightly rejected by the trustee. In re Stager, 
Ex parte Seward Brothers p. 216 

Duty of trustee in admitting or rejecting.] — The duty imposed upon a trustee 
of admitting or rejecting a proof tendered against the debtor's estate is a duty 
which ought to be performed by the trustee independently, irrespective of the 
wishes of any person. In re Deerhurst, Ex parte Seaton . . . p. 97 

Rejection of— Bight to re-tender Proof] — Where a proof of debt has been 
rejected by the trustee on the merits, the creditor is not entitled to withdraw such 
proof within twenty-one days from its rejection and tender it in the same form 
at a subsequent time. Nor can the creditor adopt this course even though by his 
notice of withdrawal he reserves to himself the right to tender a fresh proof. 

But it would seem that if a proof is rejected not on the merits but merely on 
a point of form a creditor is justified in tendering an amended proof, avoiding 
the point of form objected to on the first occasion. 

On April 11th, 1891, a proof tendered by a creditor was rejected by the 
trustee on the merits. The creditor did not appeal from this rejection, but on 
April 24th, 1891, he withdrew the proof, without prejudice to his right to re- 
tender it, if so advised, on a future occasion. On May 12th, 1891, a further proof 
was tendered by the creditor identical in terms with that previously rejected. 

Held : That the proof having been rejected on the first occasion by the trustee 
on the merits, from which there had been no appeal, the creditor was not 
entitled to withdraw the proof and re-tender it at a subsequent time. In re 
Deerhurst, Ex parte Seaton p. 258 

For Debt payable in Future with Interest in Meantime.] — When a debt is by 
contract payable at a future date with interest in the meantime, and the debtor 
becomes bankrupt before the time of payment has arrived, the proper course to 
be taken is to prove the principal sum as a present debt, and deduct under 
Rule 21 of Schedule II. to the Bankruptcy Act, 1883, a rebate of interest at 
5 per cent, from the dividend payable upon it : then, to value the liability to 
pay interest and prove for that value, the dividend on which is to be paid 
without rebate. 

If by contract the debt bears interest at 5 per cent, then, as under the Rule 
21, interest is to be calculated at 5 per cent, for the purposes of rebate, the 
simple course is to treat the principal sum as a present debt to be proved for and 
paid without rebate. In re Browne ds Wingrove, Ex parte Chutav Ador . p. 264 

PROPERTY OF BANKRUPT— Wrongful dealing with.]— Per Lord Esher, 
M.R. : That if a debtor who has committed an act of bankruptcy by calling his 
creditors together upon a statement that he cannot meet his liabilities, and that 
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unlaw they will grant him some indulgenoe he must stop, afterwards deals with 
or attempts to get rid of any of his property, such debtor will be guilty of mis- 
conduct under the bankruptcy Act. Under such circumstances the manner of 
dealing with the debtor's property is a question as to which the creditors ought 
to be left to decide. In re Griffin, Ex parte the Board of Trade . . p. 1 

Refusal to deliver up.] — The statement of affairs filed by the bankrupt duly 
disclosed certain property belonging to him which was subsequently sold by the 
official receiver to the petitioning creditors. The bankrupt failed to give up 
possession of the property to the purchaser, and an order was made by the 
County Court judge, on the application of the official receiver, committing him 
to prison for contempt under section 24, sub-section (4), of the Bankruptcy Act, 
1883. The bankrupt appealed against this order on the ground that he had 
sufficiently complied with the requirements of section 24 in disclosing the 
property to the official receiver, and that the official receiver having conveyed 
all rights in the property to a third party was not entitled to apply to the Court 
for an order of committal under the section. 

Held : That the official receiver was entitled to have vacant possession of the 
property in question and was entitled to the assistance of the Court, if the bank- 
rupt refused to deliver up the property, in order that vacant possession might be 
given to the purchaser ; and that the bankrupt having no authority from the 
purchaser to continue in possession, the order of committal was rightly made. 
In re Burgoyne, Ex parte Burgoyne p. 139 

Stolen Moneys.] — Certain moneys entrusted to the cashier in a bank by his 
employers for banking purposes were misappropriated by him and used in pay- 
ment for the purchase of mining shares. The cashier then absconded and was 
adjudicated bankrupt in his absence, but an application by the bank for an 
order that they were entitled to the shares purchased with the stolen moneys 
was refused by the County Court judge. 

Held : That the decision of the County Court judge was wrong ; and that 
an order must be made on the trustee in the bankruptcy directing him to deliver 
up the shares in question to the bank. In re Hidton, Ex parte Manchester <& 
County Bank, Limited p. 69 

Right of Trustee to.] — (1) In 1880 the respondent became entitled to a 
legacy of 6,0002. under a will of which the bankrupt, who was a solicitor, was ap- 
pointed sole executor. This legacy was not paid over to the respondent by the 
executor, but he stated that it had been safely invested for her, and up to the 
time of the act of bankruptcy he paid to her a sum of 3002. yearly, being interest 
at the rate of 5 per cent, in respect of it In 1889 the executor absconded and 
was adjudicated bankrupt in his absence. A document, which it was shown was 
executed by the bankrupt in 1887, was then discovered at his office amongst 
other papers of the respondent, purporting to be a transfer to her of twenty 502. 
shares in an iron company in consideration of 500/. The document was informal 
in character and no notice of it had been given to the company or to the 
respondent. The respondent having obtained possession of the certificates of 
the shares, application was made by the trustee in the bankruptcy for an order 
directing her to hand them over to him. 
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Held: That the shares in question did not form put of the estate of the 
b ankrupt ; sad that the respondent was entitled to retain possession of them as 
against the trustee. In re Dodds, Ex parte Brow* p- 86 

(2) After the presentation of a bankruptcy petition against the debtor, 
negotiations were entered into with the petitioning creditor for an adjournment 
of the hearing of the petition, and with this object the sum of 1,0601. was paid 
by the solicitor acting for the debtor to the solicitors for the petitioning creditor 
by cheque, the amount in question haying been borrowed by the debtor from 
a third party for the purpose. The debtor was subsequently adjudicated 
bankrupt on the petition, and the sum so paid over was claimed by his 
trustee. 

Held: That the moneys in question were the property of the bankrupt, and 
that the trustee was entitled to an order directing the petitioning creditor 
to repay them to him. In re Snyder, Ex parte JPixley . . .p. 127 

(3) On the application of the trustee in the bankruptcy an order was made 
committing the bankrupt to prison for contempt by reason of his refusal to 
deliver up the title-deeds relating to certain of his property as required by sec- 
tion 24 of the Bankruptcy Act, 1883. The bankrupt subsequently applied to 
the Court for his release, it being contended on his behalf that the omission to 
deliver up the deeds arose from inability to do so, they having been previously 
deposited by the bankrupt as security for a loan and assigned to a person whose 
present whereabouts could not be ascertained. It was further stated that the 
bankrupt had been criminally indicted at the Central Criminal Court in respect 
of the deeds and had been acquitted. The bankrupt had been in prison nine 
months. 

Held: That there could be no doubt that at one time the bankrupt had 
possession and control of the deeds in question, but that the Court was not 
satisfied upon the evidence before it whether they were in existence at the time 
when the order of committal was made and had since ceased to be so ; and that 
having regard to all the circumstances an order of release would now be made 
upon the bankrupt entering into his recognisances to come up for judgment 
when called upon. In re Ashwin, Ex parte Ashwin . p. 130 

(4) After the presentation of a bankruptcy petition against the debtor, the 
debt of the petitioning creditor was paid, the moneys passing through the hands 
of the present applicants. The debtor was subsequently adjudicated bankrupt 
on another petition, and a motion was made by the trustee in the bankruptcy 
against the applicants to recover from them the moneys in question. The 
applicants applied for leave to take proceedings in the name of the trustee on 
giving him a proper indemnity, against the person/i who had actually received 
the moneys, and that, pending such proceedings, the motion of the trustee 
against the applicants might be stayed. 

Held : That leave would be given to the applicants to use the name of the 
trustee on giving a proper indemnity ; and that, although the Court would not 
stay the motion of the trustee, the two cases should come on for hearing 
together. In re Jackson y Ex parte Hogan d' Hughes . . . . p. 172 
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(5) The protection with regard to after-acquired property afforded by the 
decision in Cchen v. Mitchell (see ante, Vol. VII., p. 207), to persons dealing 
bond fide with an undischarged bankrupt, relates to cases in which the bankrupt 
is carrying on a business without interference by the trustee, and is meant to 
protect persons who deal with him in the ordinary way and are paid with money 
acquired by carrying on such business. 

After a receiving order had been made against him the debtor discounted a 
bill of exchange which had been previously handed to him by a third party for 
that purpose, and made use of the money in paying it into Court under an order 
in an action brought against him by a creditor. The drawer and acceptor of the 
bill were subsequently satisfied by the debtor out of other moneys. On an 
application by the trustee in the bankruptcy for an order upon the creditor to 
repay the money to him, the objection was taken that the money in question 
was property acquired by the bankrupt after the commencement of the bank- 
ruptcy, and that the trustee was not entitled to claim it. 

Held: That the objection must fail. In re Rogers, Ex parte Woodthorpe 

p. 236 

(6) After an act of bankruptcy had been committed by the debtor his solicitor 
called upon the solicitor for the appellants who were creditors having knowledge 
of the act of bankruptcy, and informed him that a sum of money had been pro- 
vided by a third party to be paid to the debtor's pressing creditors. An 
arrangement was thereupon come to for payment of 2701. to the appellants on 
certain tenHs, which sum was on the same day paid to the appellants' solicitor 
by cheque drawn by the debtor's solicitors on their own banker, he being again 
assured in answer to special enquiry that the money was not the debtor's but 
that a friend was finding it. The debtor was subsequently adjudicated bank- 
rupt, and repayment of the money was claimed by the trustee. 

Held: That the money in question was advanced to the bankrupt for the 
special purpose of enabling his pressing creditors to be paid and was impressed 
with a trust for that purpose ; that it never became the property of the bank- 
rupt ; and that the trustee was not entitled to demand repayment. In re Rogers, 
Ex parte Holland db Hannen .......... p. 243 



PROXY.] — Under the Bankruptcy Act, 1883, a proxy to vote at a meeting of 
creditors cannot be an attesting witness to the instrument of proxy by which he 
is appointed. In re Parrott, Ex parte Cutten p. 185 

PUBLIC POLICY.]— The bankrupt who was chaplain of the Birmingham 
Workhouse and Workhouse Infirmary, prior to his bankruptcy gave a charge 
upon his salary to secure payment of the sum of 49J. Upon the bankruptcy 
taking place, the official receiver as trustee of the bankrupt's estate, applied to 
the County Court for an order declaring that the salary of the bankrupt as 
chaplain vested in him, and to restrain the person to whom the charge had been 
given from receiving any portion of the salary on the ground that any assign- 
ment of the bankrupt's stipend was void or voidable as being contrary to public 
policy, because the bankrupt was a public officer holding a public appointment 
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and paid out of the public funds, and because be was a clerk in Holy Orders, 
and bis salary was payable to him in respect of the cure of souls and the conduct 
of the services of the Church. 

Held : That a clergyman having the cure of souls was not a public officer 
within the meaning of the principle of public policy, and that the charge was 
not invalid upon that ground. 

That during the continuance of the bankruptcy and of the office the salary, 
subject to the charge, vested in the trustee as property of the bankrupt within 
section 44 of the Bankruptcy Act, 1883, subject to the power of the Court to 
make an order under section 53, sub-section (2), appropriating the salary in the 
manner therein pointed out. In re Mirams p. 59 

REBATE.]— See Interest. 

RECEIVING ORDER.]— An order for payment of a judgment debt by 
instalments cannot be made against a debtor under section 5 of the Debtors 
Act, 1869, when a receiving order has been made for the protection of his estate, 
and the debt is provable in the bankruptcy. In re Nuthall . . .p. 106 

REHEARING.]— See also Review. 

The Court will not lay down a general rule in Bankruptcy that where a party 
bringing an appeal has not appeared at the hearing in the Court below, 
the proper course is to apply for a rehearing. In re Michael, Ex parte 
Michael p. 305 



REJECTION. ]— See Proof. 

REPUTED OWNERSHIP.}— A custom exists amongst the manufacturers of 
and wholesale dealers in iron safes to send safes to retail ironmongers upon sale 
or return or to sell as agents, so as to exclude the doctrine of reputed ownership 
in the event of the bankruptcy of the retail dealer. In re Lock, Ex parte 
Pvppleton p. 51 

REVIEW— Right to apply for.] — Where the discharge of a bankrupt has been 
refused absolutely, such bankrupt is not entitled to apply to the Court de novo 
for an order of discharge. 

But the Court has power under section 104 of the Bankruptcy Act, 1883, to 
entertain an application by the bankrupt for a review, and may thereupon 
rescind or vary its former order if it thinks right to do so. 

Such application for a review may be founded on evidence other than that 
which might have been before the Court on the original application. 

Although where upon the hearing of an application for discharge the Court is 
of opinion that the applicant is not entitled to an absolute discharge, but is 
unable to fix a period of suspension, it may in refusing to grant a discharge 
reserve liberty to the bankrupt to apply again, in which case the bankrupt may 
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make a second application in pursuance of the leave reserved as a matter of 
right ; yet having regard to the power of rehearing conferred by section 104, 
the more convenient course for the Court to take in such a case is to refuse the 
discharge absolutely. In re Tobias <k Co., Ex parte Tobias . . . p. 30 

SALARY — Charge given by Bankrupt on.] — The bankrupt who was chaplain of 
the Birmingham Workhouse and Workhouse Infirmary, prior to his bankruptcy 
gave a charge upon his salary to secure payment of the sum of 491. Upon the 
bankruptcy taking place, the official receiver, as trustee of the bankrupt's estate, 
applied to the County Court for an order declaring that the salary of the 
bankrupt as chaplain vested in him, and to restrain the person to whom the 
charge had been given from receiving any portion of the salary on the ground 
that any assignment of the bankrupt's stipend was void or voidable as being 
contrary to public policy, because the bankrupt was a public officer holding a 
public appointment and paid out of the public funds, and because he was a 
clerk in Holy Orders, and his salary was payable to him in respect of the cure 
of souls and the conduct of the services of the Church. 

Held : That a clergyman having the cure of souls was not a public officer 
within the meaning of the principle of public policy, and that the charge was 
not invalid upon that ground. 

That during the continuance of the bankruptcy and of the office the salary, 
subject to the charge, vested in the trustee as property of the bankrupt within 
section 44 of the Bankruptcy Act, 1883, subject to the power of the Court to 
make an order under section 53, sub-section (2), appropriating the salary in the 
manner therein pointed out. In re Mvrams p. 59 

Of Working Man.] — The wages of a working man are not " salary or income " 
within section 63, sub-section (2), of the Bankruptcy Act, 1883 : and An order 
cannot be made under that section directing such working man who has become 
bankrupt to set aside a portion of his wages towards payment of his debts. In 
re Jones, Ex parte Lloyd . . .p. 210 

SCHEME OF ARRANGEMENT — Failure of Creditors to approve.]-See 
Adjudication of Bankruptcy. 

SHERIFF.]— See Execution. 

SHERIFFS ACT, 1887.]— Section 29, sub-section (2), of the Sheriffs Act, 1887, 
provides that if any officer to whom the return or execution of writs belongs 
. . . . "(b) takes or demands any money or reward under any pretext whatever 
other than the fees or sums allowed by or in pursuance of this or any other 
Act " he shall be liable to certain penalties. 

Held : That the word " demand " in the above sub-section is applicable to a 
demand by such officer of an extortionate fee as a condition of properly doing 
the work he is bound to do : and it does not apply to a mere claim after the 
work has been done to retain subject to taxation certain of the moneys levied 
as and by way of fees. Woolford's Trustee v. Levy . . . .p. 206 

M.B. — VOL. VIII. A A 
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SOLICITOR— Notice of Act of Bankruptcy fo.]-Where a solicitor, with the 
consent of the client, puts his managing solicitor in his place to conduct and 
manage the matter which the solicitor was retained to conduct, notice of an act 
of bankruptcy to the managing clerk will be notice to the solicitor. But, apart 
from any question of substitution, the mere fact that a man is a managing clerk 
will not constitute notice of an act of bankruptcy to him notice to his principal. 
In re Athlon, Ex parte McGowan p. 72 

Costs of] — The costs of an application by a trustee in bankruptcy under 
section 55 of the Bankruptcy Act, 1883, for leave to disclaim leasehold property, 
are costs of a " proceeding under the Act " which as a general rule are payable 
out of the estate. Where the assets are under 3002., therefore, such costs must 
be taxed on the lower scale under Rule 112 of the Bankruptcy Rules, 1886, 
which provides that " Where the estimated assets of the debtor do not exceed 
the sum of 300Z., a lower scale of solicitor's costs shall be allowed in all pro- 
ceedings under the Act in which costs are payable out of the estate, namely, 
three-fifths of the charges ordinarily allowed, disbursements being added." In 
re Procter, Ex parte the Board of Trade p. 251 

Employment of, by Official Receiver Trustee.'] — Where the official receiver k 
trustee in a bankruptcy without a committee of inspection and desires to employ 
a solicitor to do any business in respect of the bankrupt's estate, he must comply 
with the requirements of section 57 of the Bankruptcy Act, 1883, and Rule 117 
oftfee Bankruptcy Rules, 1886, in the same manner as if he were an ordinary 
trustee, and must obtain the sanction of the Board of Trade. 

The fact that by section 66 the official receiver is bound to act under the 
general authority and directions of the Board of Trade, and that Rule 337 
provides that where there is no committee of inspection any functions of the 
committee of inspection which devolve on the Board of Trade may, subject to 
the directions of the Board, be exercised by the official receiver, does not 
relieve the official receiver trustee from obtaining the sanction of the Board of 
Trade to such employment. - 

Where the authority 1 of the Board of Trade to the official receiver trustee to 
employ a solicitor was not produced to the taxing-master on the taxation of the 
solicitor's bill of costs and a review of the taxation was applied for in con- 
sequence, the Court, following the course adopted in the case of In re Johnstone, 
Ex parte Singleton (see ante, Vol. II., p. 206), allowed the matter to stand over 
with a view to the production of a certificate from the Board of Trade showing 
that the official receiver had direct instructions for the employment. In re 
Duncan, Ex parte Duncan p. 297 

STOCK EXCHANGE.]— On application by the bankrupt for discharge the 
official receiver reported that the bankrupt had been guilty of rash and 
hazardous speculations in that the bulk of his business consisted of gambling on 
the Stock Exchange as a stockbroker on 'behalf of clients who were simply 
speculating for the differences and had no intention of making bond fide invest- 
ments ; and that the bankruptcy was caused by such clients not paying up their 
differences at the time, owing to sudden and heavy falls in the markets in which 
the operations were carried on. The discharge of the bankrupt was absolutely 
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refused by the County Court judge on the ground that to buy for a client who 
was intending to pay or receive the differences was a transaction of a more rash 
and hazardous nature than to buy for one who was intending to take, up and 
pay for the shares ; and further, that contracts for differences were immoral, 
and that it was the duty of the Court to discourage them. 

Held: That the risk of a purchase by a stockbroker for a client did not 
depend upon whether the bargain was a bargain • for differences, or whether it 
was a purchase for investment, but depended entirely upon whether the client 
had the means to pay the difference which might be expected to result : that it 
was not the duty of the Bankruptcy Court to take into consideration the general 
morality of transactions for differences, and in the absence of any proof of par- 
ticular misconduct to punish a debtor with the view of striking a blow at 
gambling in general ; and that having regard to the fact that the debts due to 
creditors other than those engaged in Stock Exchange transactions were of very 
small amount, and that the offence of the bankrupt consisted mainly in his not 
obtaining proper cover and carrying on business in a somewhat careless manner, 
the case would be sufficiently met by a suspension of the order of discharge for 
a period of three years. In re Jenkins, Ex parte Jenkins . . . p. 36 

SUAKTY — Proof fry.] — A surety for a bankrupt is not entitled to prove for the 
purpose of voting at the first meeting of creditors unless he has paid the debt 
for which he is surety. 

Quaere : Wheth er notwithstanding the decision in In re Herepath <k Delmar 
Ex parte Delmar (see ante, Vol. VII., p. 129), a surety for a bankrupt is entitled 
under section 37 of the Bankruptcy Act, 1883, to prove against the bankrupt's 
estate for dividend before he has actually paid the debt, if there is a probability 
of double proof being made. In re Parrott, Ex parte fVhittaker . • p. 49 

SUSPENSION OF PAYMENT.]— It is not to be inferred because by section 
4, sub-section 1 (/), of the Bankruptcy Act, 1883, a debtor commits an act of 
bankruptcy "if he files in the Court a declaration of his inability to pay his 
debts," that a statement by a debtor to any of his creditors which in substance 
declares "his inability to pay his debts" can in no case amount to a notice 
" that he has suspended or that he is about to suspend payment of his debts " 
within sub-section 1 (h) of the same section. 

A declaration of his inability to pay his debts may be made by a debtor 
to one or more of his creditors in such a form and under such circum- 
stances as to amount to a notice of suspension under section 4, sub- 
section 1 (h), of which advantage may be taken by a creditor as an act of 
bankruptcy. 

Neither is it necessary in order to amount to a " notice of suspension " 
within the meaning of the section that it should be a notice of permanent 
stoppage of payment ; but notice of temporary suspension of payments de facto, 
whether in circumstances which might make it possible to resume them or in 
circumstances which might make that impossible, is sufficient to constitute an act 
of bankruptcy. 

A circular letter was sent by a debtor to all his creditors in the following 
form : — " Being unable to meet my engagements as they fall due, 1 invite 
your attendance at the Guildhall Tavern on Wednesday next at 3 p.m., 
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when I will submit a statement of my position for your consideration and 
decision." 

Held: That the circular amounted to a notice of suspension within 
section 4, sub-section 1 (h) of the Bankruptcy Act, 1883 ; and that a 
receiving order was rightly made against the debtor on the petition of a 
creditor founded upon the circular as an act of bankruptcy. Crock v. 
MorUy ... p. 227 

TIME — When Act of Bankruptcy committed.] — The act of bankruptcy committed 
by a debtor by reason of his non-compliance with a bankruptcy notice duly 
served on him under section 4, Bub-section 1 (g) of the Bankruptcy Act, 1883, 
is complete at the last moment of the seven days allowed to him by the 
section to comply with the requirements of such notice. In re Maud, Ex parte 
Tovmend p. 144 

TRUSTEE.]— See also Property of Bankrupt 

Duty of \ on admitting or rejecting Proof ] — The duty imposed upon a trustee of 
admitting or rejecting a proof tendered against the debtor's estate is a duty 
which ought to be performed by the trustee independently, irrespective of the 
wishes of any person. In re Veerhurst, Ex parU Beaton . • . . p. 97 

Committal of] — In February, 1891, on an application for the committal of 
the trustee to prison by reason of his neglect to comply with a previous order 
of the Court by which he had been directed to pay into the Bankruptcy Estates 
Account the sum of 221. 16*., found to be due from him to the estate, the case 
was ordered to stand over for three months to enable the trustee to pay the 
money. In March, 1891, the trustee was adjudicated bankrupt. The money 
was not paid, and on the expiration of the three months the application for 
committal again came before the Court. 

Held : That no evidence being put forward to justify the Court in treating 
the trustee as having wilfully disobeyed its order, or to show that he had 
improperly disposed of the money in such a way as to make it fit that he 
should be punished for contempt, the Court could not, under the circum- 
stances, make any order. In re Calderwood, Ex parte the Board of Trade 

p. 136 

Action defended by.] — After the pleadings had closed the defendants in the 
action became bankrupt, but their trustee subsequently consented to the action 
being tried out in the ordinary way in the Queen's Bench Division and not 
before the Bankruptcy Judge, and he appeared by counsel at the trial and 
contested the plaintiff's claim. No order making the trustee a party to the 
action was, however, obtained by the plaintiffs under Order XVIL, Rule 4, of 
the Rules of the Supreme Court, 1883 ; and judgment having been given in 
the action in favour of the plaintiffs with costs against the trustee, the objection 
was taken that the Court had under the circumstances no jurisdiction to order 
the trustee to pay the costs. 

Held: That the trustee by electing to go on with the action, and by 
appearing at the trial had waived any irregularity there might be in not 
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obtaining an order to make him a party : that of his own free will he had made 
himself a party to the action : and that the Court had, therefore, jurisdiction 
to make an order upon him for the costs. School Board for London v. Wall 
Brothers p. 202 

'' Refusal of to deliver up Books and Papers.] — Where a notice has been served 
by the Board of Trade upon a trustee who has been removed from office to 
hand over all books, documents and papers relating to the estate and the 
trustee fails to comply with such notice, the Court, on the application of the 
Board of Trade, will direct him to do so forthwith, and it is not necessary in 
order to move the Court that a definite order should have been made on the 
trustee by the Board of Trade. In re Hincks & Radcliffe, Ex parte the Board of 
Trade p. 295 

Employment of Solicitor by.] — Where the official receiver is trustee in a 
bankruptcy without a committee of inspection and desires to employ a solicitor 
to do any business in respect of the bankrupt's estate, he must comply with the 
requirements of section 57 of the Bankruptcy Act, 1883, and Rule 117 of the 
Bankruptcy Rules, 1886, in the same manner as if he were an ordinary trustee, 
and must obtain the sanction of the Board of Trade. 

The fact that by section 66 the official receiver is bound to act under the 
general authority and directions of the Board of Trade, and that Rule 337 
provides that where there is no committee of inspection any functions of the 
committee of inspection which devolve on the Board of Trade may, subject to 
the directions of the Board, be exercised by the official receiver, does not 
relieve the official receiver trustee from obtaining the sanction of the Board of 
Trade to such employment. 

Where the authority of the Board of Trade to the official receiver trustee to 
employ a solicitor was not produced to the taxing-master on the taxation of the 
solicitor's bill of costs, and a review of the taxation was applied for in conse- 
quence, the Court, following the course adopted in the case of In re Johnstone, 
Ex parte Singleton (see ante, Vol. II. , p. 206), allowed the matter to stand over 
with a view to the production of a certificate from the Board of Trade showing 
that the official receiver had direct instructions for the employment. In re 
Duncan, Ex parte Duncan p. 297 

Petition by.] — As to part of the debt in respect of which a bankruptcy petition 
was presented against the debtor the petitioning creditor was a trustee for 
another person who was not joined as a co-petitioner and had not given his 
consent to the petition. An objection was taken to the petition on this ground. 

Held : That the objection could not be sustained, and that tha registrar was 
right in making a receiving order against the debtor. 

That the case was not governed by the decision in In re Hastings, Ex parte 
Dearie (see ante, VoL I. p. 281), where the petitioner was a bare trustee having 
no beneficial interest, and it was, therefore, held that the cestui que trust must 
join in the petition. In re Oamgee, Ex parte Oamgee . . . .p. 182 

UNLIQUIDATED DAMAGES— Proof for.]— As security for advances made to 
the debtor previous to his bankruptcy, the debtor deposited with the persons 

M.B. — VOL. Vm. B B 



358 



DIGEST OF CASES. 



making such advances warrants for certain specified goods manufactured by 
him. These warrants were issued by the appellants, who were a firm of 
wharfingers ; but it was afterwards discovered that they did not truly represent 
the goods described therein, which were entirely valueless. This fact was 
unknown to the appellants, but actions in respect of the misrepresentation were 
brought against them by the persons who had made the advances to the debtor, 
which were compromised at the trial, judgment being given by consent in each 
in favour of the plaintiffs for an agreed sum. A proof was subsequently 
tendered by the appellants against the debtor's estate in respect of the amount 
for which they had become liable under the judgments so obtained against them, 
which was rejected by the trustee in bankruptcy. 

Held : That the only claim which the appellants had against the bankrupt 
was a claim for falsely representing to them that the goods were other than 
they really were : that the case was not one in which a contract to indemnify 
could be implied ; and that the proof being in respect of unliquidated damages 
not arising out of a contract was rightly rejected by the trustee. In re Seagar, 
Ex parte Seaward Brothers p. 216 

WAGES — Of Working Man.] — The wages of a working man are not " salary or 
income " within section 63, sub-section (2) of the Bankruptcy Act, 1883 : and 
an order cannot be made under that section directing such working man who 
has become bankrupt to set aside a portion of his wages towards payment of his 
debts. In re Jones, Ex parte Lloyd p. 210 

WITHDRAWAL— Of Appeal.}- See Appeal. 
Of Proof ]— See Proof 
Of Application for Discharge.']— See Discharge. 

WITNESS.]— See Examination of Witness— Discovery. 

WORKING MAN.}-See Wages. 



END OF VOL. VIII. 



Dr.ALDU. T, AGXBTV, & CO. LIKD., PBIXTIRS, UHITBFR1AEB. 



I 

 



; 



3 blOS Ob Ofll 3AA 3 




